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Most individuals accused in our nation’s criminal courts are not charged
with murder, rape, drug sales, or even less serious felonies. The vast
majority of charges are in the lower courts, for misdemeanors such as
marijuana possession, driving with a license suspension for failure to pay
tickets, assault, disorderly conduct, or public intoxication. Misdemeanor
adjudications have exploded in recent years, with one recent study
estimating that the volume of misdemeanor cases nationwide has risen
from five to more than ten million between 1972 and 2006. At the same
time, violent crime and the number of felony cases across the country have
decreased markedly.

A common misperception is that misdemeanor charges might lead to a
night in jail and the punishment of going through the process — often
requiring a number of court appearances — culminating in dismissal,
deferred adjudication, or a quick guilty plea with community service, a
fine, or perhaps some small amount of jail time. Yet the consequences of
even the most “minor” misdemeanor conviction can be far reaching, and
include deportation, sex offender registration, and loss of public housing
and student loans. In addition, criminal records are now widely available
electronically and employers, landlords, and others log on to check them.
These “collateral consequences” of a misdemeanor conviction are often
more dire than any direct criminal penalty.

What often stands between an individual and an avoidable misdemeanor
conviction, with its harsh effects, is a good lawyer. Yet a profound crisis
exists in the lower courts, brought about by a widespread lack of zealous
representation for indigent people charged with misdemeanors. Many
individuals charged with low-level crimes receive representation from
defense attorneys with overwhelming caseloads, in a criminal justice
system singularly focused on rapid finality in the large numbers of
docketed cases. Despite this urgent situation, the body of scholarship on
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the right to effective representation and the indigent defense crisis has
largely ignored misdemeanors. This Article describes how ineffective
assistance jurisprudence is undeveloped for misdemeanors and how
published professional standards for defense advocacy have failed to
address misdemeanors. There is almost no guidance about proper norms
for this distinct category of cases. This Article calls for responses to the
misdemeanor representation crisis from the three groups situated to make
a difference in this area based on their particular institutional
competencies: the judiciary, the defender community, and professional
organizations that draft standards for practice. Without proper
administration, including effective defense representation, the current
approach to mass misdemeanor processing and prosecution significantly
impedes substantive justice for the individual, public perception of justice,
and public safety.
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INTRODUCTION

It is time to end the wasteful and harmful practices that have
turned our misdemeanor courts into mindless conviction mills.

— Former Florida Supreme Court Chief Justice Gerald Kogan'
In Detroit, Michigan, the Misdemeanor Defender Professional

Corporation has a flat-fee contract with the City of Detroit to handle
between 12,000 and 14,000 cases each year.” The five part-time
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Corporation attorneys must carry between 2,400 and 2,800
misdemeanors a year, which is more than 500 percent greater than the
nationally recognized caseload recommendation of 300-400
misdemeanors per year for full-time defenders.’ This means that
Corporation attorneys will spend an average of thirty-two minutes, or
about $51 of legal services, on each client’s case.* Thirty minutes
south, in Woodhaven, Michigan, a similar situation occurs. There, a
person charged with a misdemeanor who is entitled to court-
appointed counsel will be represented at a pretrial conference by
“house counsel” who represents every indigent defendant in court that
day.” Those facing misdemeanor charges cannot meet their attorney
until the day of court, “which could be anywhere from one to three
weeks after arraignment.”® The court administrator in Woodhaven
“estimated that, in an average year, there would be one motion filed by
house counsel and maybe two jury trials involving an indigent
defendant.””

These stories of assembly-line representation in the lower criminal
courts have received little attention. Instead, scholars, practitioners,
and the press have highlighted inadequate representation cases such as
one where a court deemed “effective” the performance of a sleeping
lawyer in a death penalty case.® A series of DNA exonerations of
innocent men and women in high-profile cases have also “reveal[ed] a
trail of sleeping, drunk, incompetent and overburdened defense
attorneys.” These shocking examples and others deserve continuing
criticism; the stakes were high, and the representation was egregious.

Contrary to popular belief, however, the vast majority of criminal
cases in the United States are not felonies. They are misdemeanors:
“minor” dramas played out in much higher numbers every day in

3 Id.; see also infra note 77 and accompanying text (describing nationally
recommended caseload standards).

* RACE TO THE BOTTOM, supra note 2, at 23.

> Id. at 27.

¢ Id. (noting that “the court does not give out house counsel phone numbers
until the day of court”).

T Id.

8 See McFarland v. Texas, 928 S.W.2d 482, 505 (Tex. Crim. App. 1996); Jeffrey
L. Kirchmeier, Drink, Drugs, and Drowsiness: The Constitutional Right to Effective
Assistance of Counsel and the Strickland Prejudice Requirement, 75 NEB. L. REV. 425,
460-63 (1996); Bob Herbert, In America; The Death Factory, N.Y. TiMES, Oct. 2, 2000,
at A27, available at http://www.nytimes.com/2000/10/02/opinion/in-america-the-
death-factory.html?scp=2&sq=sleeping%20lawyer%20death%20penalty&st=cse.

® Bad Lawyering, THE INNOCENCE PROJECT, http://www.innocenceproject.org/
understand/Bad-Lawyering.php (last visited July 11, 2011).
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lower courts across the country.”® A 2008 analysis of eleven state
courts revealed that misdemeanors comprised 79% of the total
caseload in those courts.'' In addition to comprising the majority of
criminal cases, misdemeanors are also on the rise. One recent study
estimated that the volume of misdemeanor cases nationwide has risen
from five to more than ten million between 1972 and 2006."* This
change has taken place across diverse jurisdictions. In New York State,
misdemeanor arrests rose from 363,634 in 2001 to 423,947 in 2010."
The public defender in Lancaster County, Nebraska experienced a
56% increase in the number of new misdemeanor cases between 2003
and 2007."* In Florida, almost “a half million people, or approximately

10 See N.Y. STATE D1v. OF CRIMINAL JUSTICE SERVS., ADULT ARRESTS: 2001-2010,
available at http://criminaljustice.state.ny.us/crimnet/ojsa/arrests/NewYorkState.pdf
[hereinafter NEW YORK STATE ADULT ARRESTS: 2001-2010] (listing statistics for “adult
arrests” for New York States in 2010 as 584,558 total, of which 423,947 were
misdemeanors and 160,611 were felonies).

' ROBERT C. LAFOUNTAIN ET AL., EXAMINING THE WORK OF STATE COURTS: AN ANALYSIS
OF 2008 STATE COURT CASELOADS 47 (2010), available at http://www.ncsconline.org/
d_research/csp/2008_files/EWSC-2008-Online%20Version%20v2.pdf; see also NEW YORK
STATE ADULT ARRESTS: 2001-2010, supra note 10 (noting almost 600,000 arrests in 2010,
with felonies comprising just over 160,000 of that total); Steve W. Perry, Prosecutors in
State Courts, in U.S. DEP'T OF JUST., BUREAU OF JUST. STATS. BULL., at 6 (Ser. No. NCJ
213799, 2006) (“In 2005 State court prosecutors reported closing over 2.4 million felony
cases and nearly 7.5 million misdemeanor cases.”), available at
http://bjs.ojp.usdoj.gov/content/pub/pdf/psc05.pdf. The actual difference between
prosecuted misdemeanors and felonies is even greater, as only 95% of all state
prosecutors’ offices reported handling misdemeanor cases. Id. at 4 thl.5. County
attorneys or perhaps police officers presumably prosecuted misdemeanors in the
remaining five percent of jurisdictions, or the court handled the disposition without any
prosecutorial involvement.

12 See ROBERT C. BORUCHOWITZ, MALIA N. BRINK & MAUREEN DIMINO, NAT'L ASSOC.
CRIMINAL DEF. LAWYERS, MINOR CRIMES, MASSIVE WASTE: THE TERRIBLE TOLL OF
AMERICA’S BROKEN MISDEMEANOR COURTS 11 (2009) [hereinafter MINOR CRIMES,
MASSIVE WASTE] (citing National Center for State Courts, 2007 Criminal Caseloads
Report finding that in data gathered in 12 states in 2006, there was a “median
misdemeanor rate of 3,544 per 100,000” people).

13 See NEW YORK STATE ADULT ARRESTS: 2001-2010, supra note 10 (listing numbers
demonstrating that misdemeanor arrests climbed substantially each year from 2000 to
2009, with the exception of 2004); see also JUSTIN BARRY & LisA LINDSAY, OFFICE
DEePUTY CHIEF ADMIN. JUDGE, CRIMINAL COURT OF THE CITY OF NEW YORK: 2009 ANNUAL
REPORT 26-27 (2010), available at http://www.nycourts.gov/courts/nyc/criminal/
AnnualReport2009.pdf.

14 ELIZABETH NEELEY, LANCASTER COUNTY PUBLIC DEFENDER WORKLOAD ASSESSMENT
JuLy 2008, at 1 (2008), available at http:/ppc.unl.edu/userfiles/tile/Documents/
projects/Public%20Defender/Public%20Defender%20Workload%20Assessment.pdf.
The corresponding felony picture is quite different. Between 2000 and 2009, the
violent crime rate in the United States fell by 39%. Both violent and property crime
rates in 2009 were at their lowest recorded levels since 1973. Jennifer L. Truman &
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3% of the state’s adults, pass through [the] misdemeanor courts each
year.”"”> These numbers reflect a recent explosion of misdemeanor
adjudications flooding trial courts around the country. Although full
exploration of the causes of rising misdemeanor volume are beyond
the scope of this Article, the adoption of zero-tolerance policing and
broken windows theory — which claim that policing minor quality-of-
life offenses helps control violent crime — are largely responsible for
the trend in many jurisdictions.'®

The high-volume misdemeanor system 1is clearly in crisis.
Misdemeanor defenders handle caseloads far above nationally
recommended standards,'” yet have few resources to investigate and
perform the core tasks for their clients’ cases.'® They practice in
overcrowded courts where defendants are pressured to enter quick
guilty pleas without adequate time to consult with the attorney they
may have just met." Their potential clients often face pressure to
waive the right to counsel in order to enter a guilty plea.*

Michael R. Rand, Criminal Victimization, 2009, in U.S. DEP'T JUST., BUREAU OF JUST.
STATS. BuLL. at 2-3, (Ser. No. NCJ 231327, 2010), available at
http://bjs.ojp.usdoj.gov/content/pub/pdf/cv09.pdf; cf. FED. BUREAU OF INVESTIGATION,
U.S. DEP’'T OF JUST., CRIME IN THE UNITED STATES 2005: PERCENT CHANGE IN VOLUME AND
RATE PER 100,000 INHABITANTS FOR 2 YEARS, 5 YEARS, 10 YEARS (2009), available at
http://www2.fbi.gov/ucr/cius2009/data/table_0la.html (showing how, between 2000
and 2009, the violent crime rate fell 15.2% per 100,000 inhabitants). Except for
burglary, violent crime fell in every category, including murder, rape, and aggravated
assault. It also fell 31.5% for motor vehicle theft during that ten-year period. Id. In
New York, for example, violent felony arrests dropped from more than 51,000 in 2001
to 44,000 in 2010. NEW YORK STATE ADULT ARRESTS: 2001-2010, supra note 10 (listing
overall felony total as dropping from 169,942 in 2001 to 160,611 in 2010).

15 See THREE-MINUTE JUSTICE, supra note 1, at 9 app. C.

16" See James Q. Wilson & George L. Kelling, Broken Windows, ATLANTIC MONTHLY,
Mar. 1982, at 29 (introducing the “broken windows” theory); see also Peter A. Barta,
Note, Giuliani, Broken Windows, and the Right to Beg, 6 GEO. J. ON POVERTY L. & PoL’Y
165, 168-69 (1999) (summarizing Mayor Giuliani’s “zero-tolerance policing”
approach and its effects on New York City’s homeless population); c¢f. BERNARD E.
HARCOURT, ILLUSION OF ORDER: THE FALSE PROMISE OF BROKEN WINDOWS POLICING 6-7
(2001) (scrutinizing the evidence and policy behind the “broken windows” theory).

7 See infra Part LA.

18 See ABA STANDING COMM. ON LEGAL AID & INDIGENT DEFENDANTS, GIDEON’S
BROKEN PROMISE: AMERICA’S CONTINUING QUEST FOR EQUAL JUSTICE 10-11, 19 (2004),
available  at  http://www.abanet.org/legalservices/sclaid/defender/brokenpromise/
fullreport.pdf [hereinafter GIDEON’S BROKEN PROMISE]; MINOR CRIMES, MASSIVE WASTE,
supra note 12, at 38.

19 See infra Part 1D (discussing coercive aspects of plea bargaining in the lower
courts).

20 See infra Part 111.D.2 (discussing waiver of the right to counsel).
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The Sixth Amendment right to effective assistance of counsel applies
to many misdemeanor cases and implicates many of these issues of
high workloads, resource deprivation, and substantive and procedural
justice.”’ There are also ethical rules, state laws, and professional
guidelines relevant to criminal defense representation. Yet, the crisis in
effective misdemeanor representation confronts a blank slate of
standards specific to misdemeanor practice. The Supreme Court has
never applied Strickland v. Washington’s two-pronged ineffective
assistance of counsel test in the misdemeanor context.”” Although
some lower court decisions have done so, these cases do not tackle the
difficult question of what differences there are, if any, between
effective representation in felony and misdemeanor cases.”
Professional standards, an important source for norms of effective
assistance both as a constitutional and practical matter, also do not
consider the specific issues and problems relating to misdemeanor
advocacy.” In short, there are no standards against which to judge the
critical failures of representation in the lower criminal courts.”

Careful analysis of the current state of misdemeanor representation
in the United States is inadequately developed, and the subject merits
much more than the scant attention it now receives both in criminal
justice literature and in practice.*® Thus, at a time when some

2L See infra Part IL.LA (explaining how the Sixth Amendment right to counsel
applies in any case where the defendant is sentenced to actual or suspended
incarceration, and how many states offer more generous levels of misdemeanor
representation, including states that confer the right to counsel for all misdemeanors
regardless of the sentence). The vast majority of individuals charged with
misdemeanors, and who have a right to counsel, qualify for state-appointed counsel.
See Mary Sue Backus & Paul Marcus, The Right to Counsel in Criminal Cases, A
National Crisis, 57 HASTINGS LJ. 1031, 1034 (2006) (“Poor people account for more
than eighty percent of individuals prosecuted.”).

22 See Strickland v. Washington, 466 U.S. 668, 687 (1984) (noting that defendant,
to win claim of ineffective assistance of counsel, must demonstrate (1) that defense
counsel’s representation was deficient as judged by prevailing professional norms, and
(2) that this deficiency was prejudicial to the defendant). For an insightful and
comprehensive examination of the Court’s jurisprudential journey towards the two-
prong ineffective assistance test, see Donald A. Dripps, Effective Assistance of Counsel:
The Case for an Ex Ante Parity Standard, 88 J. CRiM. L. & CRIMINOLOGY 242, 269-78
(1997); see also infra Part IL.B.1 (discussing lack of Supreme Court cases on
misdemeanor ineffective assistance).

3 See also infra note 157 and accompanying text.

#* See infra Part I1.B.2.

% See infra Part L.

Although the literature has largely failed to examine misdemeanors and other
minor adjudications separately, there are some notable exceptions. See, e.g., Erica ]J.
Hashimoto, The Price of Misdemeanor Representation, 49 WM. & MARY L. REv. 461, 461

26
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commentators have called for a greater focus on the felony
representation crisis at the expense of misdemeanor representation,*’
this Article recognizes a utilitarian argument for more attention to
low-level cases, which affect so many individuals and communities
and have serious hidden consequences.”® As one report noted,
“[Elxperts have observed innumerable times that public defender
offices across the country are underfunded. What is essentially
unreported is how this underfunding disparately impacts those
accused of misdemeanors.””

The crisis in misdemeanor representation and the lack of specific
standards for this large category of cases raises important questions for
courts, professional organizations, and defender offices. Should there
be separate standards for misdemeanor representation? If felony
ineffective assistance jurisprudence and existing professional

(2007); John Mitchell, Redefining the Sixth Amendment, 67 S. CAL. L. REv. 1215, 1222
(1994) (focusing on a “practical definition of the Sixth Amendment in the lower
courts”). With respect to the realities of the lower criminal courts, see Michael Pinard,
Broadening the Holistic Mindset: Incorporating Collateral Consequences and Reentry Into
Criminal Defense Lawyering, 31 FOrRDHAM URB. L.J. 1067, 1069-70 & n.9 (2004); lan
Weinstein, The Adjudication of Minor Offenses in New York City, 31 FORDHAM URB. L.].
1157, 1160-62 (2004); Steven Zeidman, Policing the Police: The Role of the Court and
the Prosecution, 32 FORDHAM URB. L.J. 315, 316 (2005) (discussing New York City).
Recent commentary on broken windows theory, although focused on the policing
aspects of minor charges, is also relevant here. See, e.g., HARCOURT, supra note 16, at 6-
7 (questioning whether broken windows is an effective strategy). With respect to
misdemeanors more generally, “there is a startling dearth of data on misdemeanor
case processing.” Josh Bowers, Grassroots Plea Bargaining, 91 MARQ. L. REv. 85, 89
(2007) (noting how New York City is “something of an exception” to this general
observation).

27 See Darryl K. Brown, Rationing Criminal Defense Entitlements: An Argument From
Institutional Design, 104 CoLuM. L. REv. 801, 801 (2004) (suggesting default rules by
which indigent defense providers should ration scarce resources, including “a harm-
reduction principle that gives a qualified preference to suspects facing greater
potential punishments”); Hashimoto, supra note 26, at 461 (arguing that states should
free up limited defender resources by “significantly curtailing the appointment of
counsel in low-level misdemeanor cases,” but ignoring the collateral consequences of
misdemeanor convictions). For a robust debate over the need for triage in criminal
defense work, compare Mitchell, supra note 26, at 1222 (1994) (focusing on a
“practical definition of the Sixth Amendment in the lower courts” and urging
recognition of the need for triage in decision-making process about how to distribute
defender resources), with Monroe H. Freedman, An Ethical Manifesto for Public
Defenders, 39 VAL. U. L. REv. 911(2005) (rejecting Mitchell’s call for triage and re-
definition of the Sixth Amendment right to counsel). See also John B. Mitchell, In
(Slightly Uncomfortable) Defense of “Triage” by Public Defenders, 39 VAL. U. L. REv. 925
(2005) (responding to Freedman).

28 See infra Part L.B.

22 MINOR CRIMES, MASSIVE WASTE, supra note 12, at 26.
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standards apply to misdemeanors, where should misdemeanor lawyers
look for guidance about misdemeanor-specific issues such as higher
caseloads, fewer resources, and plea offers and guilty pleas at the first
court appearance? Given the many structural obstacles to
development of a jurisprudence of ineffective misdemeanor
lawyering,”® how might courts shape ineffective assistance law to
address misdemeanor-specific ~ situations?  Should professional
organizations rely on commentary or rather black-letter misdemeanor-
specific standards in order to guide misdemeanor representation?
What often stands between an individual and an unnecessary
misdemeanor conviction is a good lawyer. The quality of
representation that an individual gets in a misdemeanor case is
significant on many levels, including substantive justice for that
individual, public perception of justice, and public safety. First, people
sometimes go to jail for misdemeanor convictions. Sentences may be
short compared to those for serious felony charges, but six months in
jail or several years of probation, often with monthly fees’ is
substantial for the individual and his family.’* An effective lawyer will
advance sentencing arguments that help avoid unnecessary
incarceration in appropriate cases, whereas the absence of such
advocacy can lead to unjust sentences. In addition, the potential for
wrongful convictions and the troubling phenomenon of innocent
people pleading guilty is great in low-level cases.” Exonerations in
high-profile and high-stakes cases are well documented and
publicized,’* and inadequate representation is one of the core causes of
wrongful convictions.”” Although there is no empirical study of such

30 See infra Part 111.B.1.

3 See, e.g., IDAHO CODE ANN. § 20-225 (West 2011) (“Any person under state
probation or parole supervision shall be required to contribute not more than seventy-
five dollars ($75) per month as determined by the board of correction.”).

32 See infra notes 53-61 and accompanying text (describing statutes in which
misdemeanors in various jurisdictions can carry up to two, four, or even ten years in
jail). This observation is also based on my experience in Syracuse, New York, where
failure to complete drug treatment court for misdemeanor possession regularly
resulted in nine- to twelve-month sentences.

3 See infra Part L.D (discussing coercion and plea bargaining in the misdemeanor
context).

3 See, e.g., Innocence Project Case Profiles, THE INNOCENCE PROJECT,
http://www.innocenceproject.org/know/ (last visited Dec. 6, 2011) (“There have been
280 post-conviction DNA exonerations in United States history. These stories are
becoming more familiar as more innocent people gain their freedom through
postconviction testing.”).

3 See EMILY M. WEST, COURT FINDINGS OF INEFFECTIVE ASSISTANCE OF COUNSEL
CLAIMS IN POST-CONVICTION APPEALS AMONG THE FIRST 255 DNA EXONERATION CASES 1
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wrongful convictions in the lower courts, the conviction of the
innocent through trial or guilty plea is surely not limited to capital
cases and serious felonies.”® Unfortunately, as one report noted,
“There is no national Innocence Project for the hundreds of thousands
of misdemeanor cases that lack DNA evidence.”””

Second, the relationship between a person charged with a
misdemeanor and defense counsel is a meaningful part of the overall
experience that person has with the criminal justice system.’
Procedural justice matters. Inadequate assistance of counsel in
criminal cases affects both the individual’s and the public’s perception
of the criminal justice system’s legitimacy, which may undermine
future willingness to obey the law.” Third, recent research has
revealed that saddling large numbers of individuals with permanent
criminal records significantly impedes access to employment. This

(2010), available at http://www.innocenceproject.org/docs/Innocence_Project_IAC_
Report.pdf.

36 See Daniel S. Medwed, Innocentrism, 2008 U. ILL. L. REvV. 1549, 1559 (“It is fair
to say that the proven cases of actual innocence are just the tip of the innocence
iceberg, so to speak.”).

37 RACE TO THE BOTTOM, supra note 2, at 15.

38 See Am. Council of Chief Defenders, Statement on Caseloads and Workloads at 2-
3, available at http://www.nlada.org/DMS/Documents/1189179200.71/
EDITEDFINALVERSIONACCDCASELOADSTATEMENTsept6.pdf [hereinafter
Statement on Caseloads and Workloads] (“Excessive public defender caseloads and
workloads [that] threaten the ability of even the most dedicated lawyers to provide
effective representation to their clients . . . can . . . lead to the public’s loss of
confidence in the ability of our courts to provide equal justice.”); see also JUSTICE
POLICY INST., SYSTEM OVERLOAD: THE COSTS OF UNDER-RESOURCING PUBLIC DEFENSE 23
(2011) [hereinafter SYSTEM OVERLOAD].

3 See ToM R. TYLER & YUEN J. HUO, TRUST IN THE LAw 175 (2002) (“We find that
people are responsive to two social aspects of their experience with legal authorities
— their feelings about the procedural justice of their experience and their trust in the
motives of those authorities.”); see also E. ALLAN LIND & ToMm R. TYLER, THE SOCIAL
PSYCHOLOGY OF PROCEDURAL JUSTICE 1-2 (1988). As Roscoe Pound noted more than 80
years ago:

It is in [the handling of petty prosecutions] that the administration of
criminal justice touches immediately the greatest number of people. . . . The
bad physical surroundings, the confusion, the want of decorum, the
undignified offhand disposition of cases at high speed, the frequent
suggestion of something working behind the scenes, which characterize the
petty criminal court in almost all of our cities, create in the minds of
observers a general suspicion of the whole process of law enforcement
which, no matter how unfounded, gravely prejudices the law.

MALCOLM FEELEY, THE PROCESS IS THE PUNISHMENT: HANDLING CASES IN A LOWER
CRIMINAL COURT 6 (1979) (quoting ROSCOE POUND, CRIMINAL JUSTICE IN AMERICA 190-
191 (1930)).
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leads to more crime among those individuals, thus undermining
public safety.” Some understanding of this link has even begun to
filter into the public dialogue about crime and public safety.*!

Two ways in which the quality of misdemeanor representation
matters more today than ever before merit particular attention: the
proliferation of criminal records and the related phenomenon of an
explosion in collateral consequences for minor criminal convictions.
Recent technological advances allow easy access to individuals’
criminal records.* In some states, even cases that end in a dismissal
remain publicly available and may require the individual to
affirmatively file, and sometimes pay, for expungement.” This is an
enormous change from only several years ago, when researching a
person’s criminal record often required a trip to the local courthouse
or multiple courthouses.** The result is that employers and landlords
can now quickly search criminal records, so that even when there is
no legal barrier to housing or employment for the individual, there is
an effective bar.”” One commentator has aptly described “the stigma of

%0 See, e.g., N.Y. STATE BAR ASS'N, RE-ENTRY AND REINTEGRATION: THE ROAD TO
PUBLIC SAFETY 56 (May 2006), available at http://www.nysba.org/AM/
Template.cfm?Section=Home & TEMPLATE=/CM/ContentDisplay.cfm&CONTENTID
=11415 (“[Tlhe safety of our communities and citizens is jeopardized when
[convicted persons] . . . revert to a life of crime” because their permanent criminal
records make it difficult, if not impossible, for them to acquire employment, housing,
and other necessities.”); Megan C. Kurlychek & Robert Brame, Scarlet Letters and
Recidivism: Does an Old Criminal Record Predict Future Offending?, 5 CRIMINOLOGY &
PuB. POL’Y 483, 486, 490 (2006) (concluding that individuals with permanent criminal
records are relatively more likely to commit future crimes).

. See, e.g., Joseph P. Fried, When ‘Help Wanted’ Comes With a Catch, N.Y. TIMES,
Sept. 17, 2006, http://www.nytimes.com/2006/09/17/jobs/17convicts.html?_r=2&scp=
1&sq=conviction&st=nyt (describing hiring hurdles that those with criminal records
must overcome, and noting several proposals to address these obstacles). Certainly
much of the public and political concern is driven by fiscal reality. See Adam Liptak,
Right and Left Join Forces on Criminal Justice, N.Y. TIMES, Nov. 24, 2009, at Al.

* See generally James B. Jacobs, The Expanding Scope, Use, and Availability of
Criminal Records, 11 N.Y.U. J. LEGis. & PuB. PoL’Y 177 (2007-2008) (“This Article
documents how criminal history records are expanding in scope and how their
dissemination is proliferating.”).

# See, e.g., MD. CODE ANN., CRIM. PrOC. § 10-105(a) (West 2011) (requiring that
person petition for expungement of a nolle prosequi); Mp. CODE ANN., CTs. & JuD.
PrOC. 87-202 (West 2011) (noting “a $30 filing fee for docketing a petition for
expungement of records in a criminal case, unless all records to be expunged relate to
a charge of which the petitioner has been acquitted.”).

# James B. Jacobs, Mass Incarceration and the Proliferation of Criminal Records, 3
U. ST. THOMAS L J. 387, 401 (2006).

# See, e.g., Devah Pager, The Mark of a Criminal Record, 108 AMm. J. Soc., 937, 958
(2003) (describing study where testers applied for real jobs with identical credentials
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[a] criminal record as a ‘negative curriculum vitae.’ ”* The effect of
widely available criminal records cannot be underestimated at a time
when, according to the U.S. Department of Justice, “[o]ver 92 million
individual offenders were in the criminal history files of the State
criminal history repositories on December 31, 2008.”*

Increased access to criminal records coincides with a recent, and
exponential, growth in the collateral consequences of criminal
convictions.” The rise in misdemeanor prosecutions and convictions
has negative effects that reach far beyond the confines of the criminal
courthouse. Individuals with misdemeanor convictions may be
automatically deportable, regardless of their work ties, time spent, and
family connections in the United States.” They may lose or be unable

other than race and criminal record: white non-offender tester received callbacks 34%
of the time he applied; white offender received callbacks for 17% of applications; and
black offender tester callback ratio plummeted to 5%); see also Devah Pager, Bruce
Western, & Bart Bonikowski, Discrimination in a Low-Wage Labor Market: A Field
Experiment, 74 AM. SOC. REv. 777 (2009) (rerunning earlier Pager study in New York
City, with similar results); Smart on Crime: Recommendations for the Next
Administration and Congress, THE 2009 CRIMINAL JUSTICE TRANSITION COALITION, 131-
34  (Nov. 5, 2008), http://www.sentencingproject.org/doc/publications/inc_
transition2009.pdf (recommending various executive and legislative changes to deal
with bars to employment for individuals with criminal records).

Collateral — or hidden — consequences fall into two general categories. First are
those enforced through civil statutes or regulations, such as immigration laws or
professional licensing schemes, that apply to individuals convicted of qualifying
crimes. The second category involves the more diffuse, but equally powerful and more
far-reaching, effects on families and communities when a person is involved in the
criminal system even on a relatively minor charge. These effects include a family
struggling to survive financially, where one member must pay fines and court costs, or
lose work days to numerous court appearances. See generally FEELEY, supra note 39; K.
Babe Howell, Broken Lives from Broken Windows: The Hidden Costs of Aggressive
Misdemeanor Policing, 33 N.Y.U. REv. L. & Soc. CHANGE 271, 296 (2009) (describing
how policing misdemeanors through criminal system imposes significant financial and
legitimacy costs).

. Jacobs, supra note 44, at 420.

* Survey of State Criminal History Information Systems, 2008, at 4, Bureau of
Justice Statistics (Oct. 2009) (noting how “[a]n individual offender may have records
in more than one State”), available at http://www.ncjrs.gov/pdffilesl/bjs/grants/
228661 .pdf.

* Margaret Colgate Love, Paying Their Debt to Society: Forgiveness, Redemption,
and the Uniform Collateral Consequences of Conviction Act, 54 How. LJ. 753, 770-74
(2011) (describing expanded scope and severity of collateral penalties in federal and
state law in past two decades).

% See Anthony Lewis, Abroad at Home; ‘This Has Got Me in Some Kind of
Whirlwind,” N.Y. TIMES, Jan. 8, 2000, at A13 (describing deportation order against
Mary Anne Gehris, who was adopted and brought to United States as an infant, based
on misdemeanor conviction from her young adulthood).
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to get public housing and benefits, their driver’s license, or access to
student loans.”® If convicted of certain misdemeanor sexual offenses,
they will be required to register as a sex offender, with severe
restrictions on where they can live and work.”!

Unfortunately, the vast majority of indigent individuals charged
with low-level crimes receive representation characterized by
overwhelming caseloads and by courts singularly committed to rapid
finality and churning the large numbers of docketed cases through the
system.” Fortunately, there are a number of institutional actors that
can respond to the misdemeanor representation crisis. Legislators can
relieve the numerical and fiscal pressure on the lower courts through
selective misdemeanor decriminalization. Professional organizations
can draft specific misdemeanor representation standards or explain
why standards should be the same for felonies and misdemeanors. The
defender community can articulate misdemeanor standards and
institute practices leading to more effective representation. In
particular, the defense community could argue for resources to
provide counsel at the first appearance, to ameliorate the problem of
defendants waiving the right to counsel and guilty pleas at
arraignment. Finally, the judiciary has a central role in articulating
standards that recognize the realities of misdemeanor practice. The
judiciary must provoke state legislatures to adequately fund the
criminal justice system that the legislatures — and the executive,
through the police power — have chosen to populate with a wide
variety of broadly enforced misdemeanor crimes.

Part I of this Article provides the definition of a misdemeanor and
then sets out important differences and similarities between
misdemeanor and felony representation. Part II describes the lack of
constitutional and other norms, such as professional standards, that
speak specifically to the effective assistance of misdemeanor counsel.
Part III explores the institutional competencies of legislators, the
courts, organizations that draft professional standards, and the
defender community, noting ways in which each can take part in the

0 See, e.g., 20 U.S.C. § 1091(r)(1) (2003) (listing varying ineligibility periods for
federal student loans, based on number of drug-related convictions); 21 U.S.C. § 862a
(2003) (bars to public benefits); 42 U.S.C. § 13661 (2003) (bars to public housing).

>l See, e.g., KAREN J. TERRY & JOHN S. FURLONG, SEX OFFENDER REGISTRATION AND
COMMUNITY NOTIFICATION: A “MEGAN’S LAW” SOURCEBOOK (2d ed. 2006) (describing
registration and community notification processes with which sex offenders must
comply).

2 See GIDEON'S BROKEN PROMISE, supra note 18, at 2. But see Ronald F. Wright,
Padilla and the Delivery of Integrated Criminal Defense, 58 UCLA L. Rev. 1515, 1531-33
(2011) (describing more salutary practices in some large public defender offices).
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critical dialogue about the representation necessary for fair
administration of misdemeanors.

L THE DIFFERENCES, AND CERTAIN SIMILARITIES, BETWEEN
MISDEMEANOR AND FELONY LAWYERING

Just what is a misdemeanor? As a general matter, jurisdictions
divide crimes “into two categories — felonies and misdemeanors.
Misdemeanors are the less serious offenses, for which punishment is
generally limited to one year in jail.”>® Despite this general method of
defining misdemeanors by the penalty imposed for the offense,
legislatures deviate in different ways, resulting in a broad range of
crimes that qualify as misdemeanors depending on the particular
jurisdiction. The result is that a misdemeanor is any crime the relevant
legislature labels a “misdemeanor.”” For example, second-degree
assault in Maryland, which encompasses common-law battery as well

>3 MINOR CRIMES, MASSIVE WASTE, supra note 12, at 11. In some jurisdictions, there
are also “infractions” or “violations,” which are generally offenses that are categorized
as non-criminal even though they may result in a jail sentence. See, e.g., N.Y. PENAL
Law § 221.05 (McKinney 2008) (making marijuana possession a violation); N.Y.
PENAL Law § 10.00(3) (McKinney 2009) (“ ‘Violation’ means an offense, other than a
‘traffic infraction,” for which a sentence to a term of imprisonment in excess of fifteen
days cannot be imposed.”). The federal criminal code has three categories of
misdemeanors, all for crimes with a maximum sentence of less than one year. See 18
US.C.A. 8 3559(a) (West 2011) (listing Class A, B, and C misdemeanors with
sentences, respectively, of six months to one year, thirty days to six months, and five
to thirty days). All crimes with maximum sentences under five days, or where the
statute does not authorize imprisonment, are classified as “infractions.” 18 U.S.C.A.
§ 3559(a)(9) (West 2011). Federal criminal law also recognizes the category of “petty”
offenses. See 18 U.S.C. §19 (2003) (including Class B and C misdemeanors as well as
infractions in definition of “petty offense”). However, this distinction has been
relevant only in connection with defining the right to a jury trial. See Duncan v.
Louisiana, 391 U.S. 145, 160 (1968) (“So-called petty offenses were tried without
juries both in England and in the Colonies and have always been held to be exempt
from the otherwise comprehensive language of the Sixth Amendment’s jury trial
provisions.”); see also Baldwin v. New York, 399 U.S. 66, 69 (1970) (“[N]o offense can
be deemed ‘petty’ for purposes of the right to trial by jury where imprisonment for
more than six months is authorized.”); Williams v. Florida, 399 U.S. 78, 86 (1970)
(holding that six-person jury satisfies Sixth Amendment’s jury trial requirement). In
Baldwin, the Court rejected New York State’s request that it “draw the line between
‘petty’ and ‘serious’ to coincide with the line between misdemeanor and felony.”
Baldwin, 399 U.S. at 69.

> As the Minnesota Supreme Court has noted, “Absent any constitutional
definition or classification, it is competent for the legislature, in creating or defining
an offense, to name it, classify it, and prescribe the punishment for it, subject only to
the limitation that excessive fines shall not be imposed, nor cruel or unusual
punishments inflicted.” State v. Kelly, 15 N.W.2d 554, 564 (Minn. 1944).
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as the mere intent to frighten by threat of battery, with no requirement
of physical injury,” is a misdemeanor “subject to imprisonment not
exceeding 10 years.””® By contrast, misdemeanor assault in New York
State has a maximum punishment of one year in jail and a
requirement of physical injury;’” if there is no physical injury, the
charge would be harassment — a class of non-criminal “violation” that
carries a maximum sentence of fifteen days in jail.*® In California,
certain crimes are called “wobblers,” meaning that they can be charged
as either a felony or a misdemeanor.”® lowa has “simple,” “serious,”
and “aggravated” misdemeanors;® an aggravated misdemeanor
conviction can result in up to two years of incarceration.!
Misdemeanors can be found throughout most sections of any
jurisdiction’s criminal code, including misdemeanor charges for theft,
assault, drug offenses, sex crimes, hate crimes, and fraud.”> Many

% See Cruz v. State, 407 Md. 202, 209 n.3 (2009) (explaining various common
law crimes encompassed in Maryland’s misdemeanor assault statute).

> Mp. CODE ANN., CRIM. Law §3-203 (LexisNexis 2011). Many other
misdemeanors carry lengthy potential sentences. See, e.g., MD. CODE ANN., CRIM. LAW
§5-601 (LexisNexis 2011) (setting out maximum penalty of four years for person
convicted of misdemeanor possession of controlled substance); MD. CODE ANN., CRIM.
Law §7-116 (LexisNexis 2011) (setting out maximum penalty of 10 years for person
convicted of misdemeanor failure to deliver documents for merchandise).

>7 N.Y. PENAL Law § 120.00 (McKinney 2009).

8 N.Y. PENAL Law § 240.26 (McKinney 2008); see also N.Y. PENAL Law § 10.00(3)
(McKinney 2009).

% See CAL. PENAL CODE § 17(b) (West 1999) (the same type of offense may be
prosecuted as felony or misdemeanor); People v. Statum, 50 P.3d 355, 357 (Cal. 2002)
(describing example of “wobbler” crime); see also Erin R. Yoshino, California’s
Criminal Gang Enhancements: Lessons from Interviews with Practitioners, 18 S. CAL. REv.
L. & Soc. JusT. 117, 139 (2008) (discussing “wobbler” crimes).

% TowA CODE § 701.8 (2003) (“All public offenses which are not felonies are
misdemeanors. Misdemeanors are aggravated misdemeanors, serious misdemeanors,
or simple misdemeanors. Where an act is declared to be a public offense, crime or
misdemeanor, but no other delegation is given, such act shall be a simple
misdemeanor.”).

ol Id. § 903.1(2) (2003) (“When a person is convicted of an aggravated
misdemeanor, and a specific penalty is not provided for, the maximum penalty shall
be imprisonment not to exceed two years.”).

62 See, e.g., DEL. CODE. ANN. tit. 11 § 1304(b)(1) (West 2011) (“Hate crimes shall
be punished as follows . . . . If the underlying offense is a violation or unclassified
misdemeanor, the hate crime shall be a class A misdemeanor.”); IND. CODE ANN. § 35-
43-6-12(a)(1) (West 2011) (listing the elements of Class B misdemeanor home
improvement fraud); Ky. REv. STAT. ANN. § 218A.1422(2) (West 2011) (“Possession of
marijuana is a Class B misdemeanor, except that, KRS Chapter 532 to the contrary
notwithstanding, the maximum term of incarceration shall be no greater than forty-
five (45) days.”); N.Y. PENAL LAw § 155.25 (McKinney 2010) (“Petit larceny is a class
A misdemeanor.”); N.C. GEN. STAT. ANN. § 14-33(a) (West 1993) (“Any person who
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public order offenses are misdemeanors.” There are also numerous
misdemeanors in local ordinances, enacted by the town or city council
or legislature. For example, the Broward County, Florida Board of
County Commissioners made it a misdemeanor to “throw or deposit
litter on any occupied private property within the county, whether
owned by such person or not.”® Under the New York City
Administrative Code General Vendor Law, it is a misdemeanor for
individuals to sell goods or services in the streets, sidewalks, and
public spaces of New York City without a license from the Department
of Consumer Affairs.”” Both of these local ordinances authorize jail
sentences.®

Advocacy in misdemeanor cases is similar in many respects to
advocacy in felony cases. This is demonstrated by the fact that, in
some jurisdictions, there are high potential penalties for
misdemeanors, and certain offenses move between misdemeanor and
felony categories. Additionally, however a particular crime is labeled,
the collateral consequences of misdemeanor convictions render less
significant the line between felonies — at least low-level ones — and
misdemeanors.” For example, all felonies and a good number of
misdemeanors lead to one or more collateral consequences located in
federal, state, or local law.”® Finally, whatever level of case they

commits a simple assault or a simple assault and battery or participates in a simple
affray is guilty of a Class 2 misdemeanor.”); OR. REV. STAT. ANN. § 163.415(2) (West
2003) (“Sexual abuse in the third degree is a Class A misdemeanor.”).

0 See, e.g., N.Y. PENAL LAw § 240.00-240.70 (McKinney 2008) (establishing
twelve public order offenses as misdemeanors).

%% BROWARD, FLA., CODE ch. 21, art. V, § 21-76 (2001).

9 See N.Y. ADMIN. CODE § 20-453 (2004) (making unlawful unlicensed general
vending).

° Id. § 20-472 (2004) (stating that unlicensed vending is “misdemeanor
punishable by a fine of not less than two hundred fifty dollars nor more than one
thousand dollars, or by imprisonment for not more than three months or by both such
fine and imprisonment”); BROWARD, FLA., CODE ch. 21, art. V § 21-80 (2001)
(authorizing sentence of up to five hundred dollars, imprisonment in county jail not
to exceed sixty days, or both for littering misdemeanor).

67 See ABA CRIMINAL JUSTICE STANDARDS: PLEAS OF GUILTY, at xi (3d ed. 1999)
[hereinafter PLEAS OF GUILTY] (“[T]he collateral consequences of convictions . . . have
increased dramatically . . . . This has also diminished the significance of the
distinction between pleading guilty to a felony or a misdemeanor, as the latter may
also carry significant future consequences for the defendant.”).

%8 See UNIF. COLLATERAL CONSEQUENCES OF CONVICTION ACT, available at
http://www.law.upenn.edwbll/archives/ulc/ucsada/2010final_amends.htm (“This Act
deals with several aspects of the creation and imposition of collateral consequences.
The provisions are largely procedural, and designed to rationalize and clarify policies
and provisions that are already widely accepted in many states.”).
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handle, all criminal defense lawyers must have skills in areas including
interviewing, fact investigation, counseling, negotiation, and trial and
sentencing advocacy.

Despite these similarities, several significant differences between
felony and misdemeanor lawyering highlight the need for specific
attention to standards for misdemeanor representation. This Part
explores three differences: the higher caseloads misdemeanor lawyers
are expected to, and indeed do, carry; the potential for using collateral
consequences of misdemeanor convictions in creative plea bargaining
and sentencing advocacy; and the greater prevalence of complex
constitutional issues in some misdemeanor cases, particularly public
order offenses.”

% Another significant area with both differences and similarities between
misdemeanors and felonies is that of the well-documented racial and economic
disparities of individuals in the criminal justice system. See, e.g., MICHELLE ALEXANDER,
THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF COLORBLINDNESS (2010)
(discussing racial and economic disparities in criminal justice system); see also Marc
Mauer, Justice for All? Challenging Racial Disparities in the Criminal Justice System, 37
HuM. RTs. 14 (2010). Although the causes of these disparities cut across both types of
cases, see id. at 14 (describing causes of racial disparity in criminal justice system as
“complicated,” but listing four key factors: disproportionate crime rates, disparities in
criminal justice processing, overlap of race and class effects, and impact of “race
neutral” policies), the effect of racial and economic disparity is particularly significant
in the misdemeanor realm. This is in part due to the sheer volume of misdemeanor
prosecutions, see supra notes 12-15 and accompanying text, and thus the large
number of non-white individuals charged in the lower courts and leaving those courts
with a permanent criminal record. See UNIF. COLLATERAL CONSEQUENCES OF
CONVICTION ACT, supra note 68 (“Minorities are far more likely than whites to have a
criminal record: Almost 17% of adult black males have been incarcerated, compared to
2.6% of white males.”); see also Pager, supra note 45. Another factor contributing to
racial disparities is that, unlike violent crime, many misdemeanor arrests flow from
deliberate policing choices linked to particular neighborhoods, which are often non-
white neighborhoods. See Howell, supra note 45, at 292-93. Finally, the “war on
drugs” has a well-documented disparate effect on blacks and Latinos, and drug
offenses make up a healthy part of lower court dockets. See Paul Butler, One Hundred
Years of Race & Crime, 100 J. CRIM. L. & CRIMINOLOGY 1043, 1048 (2010) (“Three-
fourths of those imprisoned for drug offenses are black or Latino. In seven states, 80%
to 90% of imprisoned drug offenders are black. Such disparities cannot be explained
by disproportionate use of drugs by African Americans; blacks don’t use drugs more
than any other group, and some studies have even found that they use them less.”);
ROBERT C. BORUCHOWITZ, AM. CONST. SOCY FOR LAw & POLICY, DIVERTING AND
RECLASSIFYING MISDEMEANORS COULD SAVE $1 BILLION PER YEAR: REDUCING THE NEED
FOR AND COST OF APPOINTED COUNSEL 2-3 (2010) [hereinafter DIVERTING AND
RECLASSIFYING MISDEMEANORS] (citing Fed. Bureau of Investigation, Crime in the United
States, U.S. DEP'T OF JUSTICE (Sept. 2010), http://www.fbi.gov/about-us/cjis/ucr/crime-
in-the-u.s/2009) (noting 2009 FBI estimates that 45.6% of the 1,663,582 drug arrests
in United States were for possession of marijuana). Full exploration of the race and
class dynamics of the lower courts is beyond the scope of this Article.
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A. Higher Caseloads and Workloads for Misdemeanor Attorneys

The Department of Justice, courts, and advocacy organizations have
recently focused their attention on the role of excessive defender
workloads in the indigent defense crisis.” In 2009, caseload concerns
led New York State to pass legislation directing its court
administration to “promulgate rules relating to caseloads for attorneys
representing indigent clients in criminal matters in cities of one
million or more” and to formulate a phase-in plan for the court’s
response to the caseload problem.” Although excessive workloads are
cause for concern in both the felony and misdemeanor context,
individuals facing misdemeanor charges are more likely to suffer the
consequences of the workload strain. As one report noted, “Although
national crime rates have decreased and fewer major crimes are being
committed, indigent defense providers remain burdened with
excessive caseloads consisting of all kinds of cases... including
countless minor, petty offense cases.”’* Thus, in Chicago, Atlanta, and
Miami, defenders handle more than 2,000 misdemeanors a year,” far
above recommended maximum numbers.”* According to a 2007
Department of Justice study,

73 percent of county based public defender offices lacked
enough attorneys to meet these national caseload standards,

0 See, e.g., State ex rel. Mo. Pub. Defender Comm™n, 298 S.W.3d 870, 879-80 (Mo.
2009) (“The excessive number of cases to which the public defender’s offices
currently are being assigned calls into question whether any public defender is
meeting his or her ethical duties of competent and diligent representation in all cases
assigned.”); Donald J. Farole, Jr. & Lynn Langton, A National Assessment of Public
Defender Office Caseloads, 94 JUDICATURE 87, 90 (2010) (concluding that lack of
personnel and resources across country prevents effective representation of indigent
defendants); David Carroll, Gideon Alert: DOJ Data Confirms Existence of Right to
Counsel Workload Crisis in the United States, NAT'L LEGAL AID & DEFENDER ASS'N (Sept.
17, 2010, 10:56 AM), http://www.nlada.net/jseri/blog/gideon-alert-doj-data-confirms-
existence-right-counsel-workload-crisis-united-states (noting how recently published
data by Bureau of Justice Statistics confirm that public defenders are carrying
excessive workloads).

™' Steven Zeidman, Indigent Defense: Caseload Standards, N.Y. LJ., Mar. 24, 2010,
at 6, available at http://www.law.com/jsp/nylj/PubArticleNY.jsp?id=1202446663975&
_Indigent_Defense_Caseload_Standards&slreturn=1&hbxlogin=1; see also A.B. 156,
2009 Assemb., 232d Sess. (N.Y. 2009).

2 Justice Denied America’s Continuing Neglect of our Constitutional Right to Counsel,
THE CONSTITUTION PROJECT, 72 (2009), [hereinafter “JUSTICE DENIED"],
http://www.constitutionproject.org/pdf/139.pdf (citing FBI crime statistics).

> See MINOR CRIMES, MASSIVE WASTE, supra note 12, at 21.

™ See infra note 77 and accompanying text (discussing national caseload
recommendations).
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while 23 percent of offices had less than half of the necessary
attorneys to meet caseload standards. Only 12 percent of
county public defender offices with more than 5,000 cases per
year had enough lawyers to meet caseload standards.”

In our high-volume criminal justice system, the lure of assembly-line
justice — where defenders fail to deliver even the most rudimentary
services, such as investigation and appropriate client counseling — is
an unfortunate fixture in day-to-day representation in the lower
courts.”

Still, there is general acceptance that attorneys can handle more
misdemeanors than felonies, and there is thus widespread support for
the National Advisory Commission on Criminal Justice Standards and
Goals’ recommendations of 400 non-traffic misdemeanors per year,
with the number dropping to 150 for felonies.”” These differing
recommendations are likely due in part to the reality of high numbers
of misdemeanors in the criminal justice system, combined with the
reality of a limited pool of resources.” The differing numbers are also

> SYSTEM OVERLOAD, supra note 38, at 10.

® See id. at 13; MINOR CRIMES, MASSIVE WASTE, supra note 12, at 12, 21-22.

" See Statement on Caseloads and Workloads, supra note 38, at 3 (referencing
National Advisory Commission on Criminal Justice Standards and Goals
recommendations of 150 felonies, 400 non-traffic misdemeanors, 200 juvenile court
cases, 200 Mental Health Act cases, or 25 non-capital appeals per attorney per year);
see also ABA SPECIAL COMM. ON CRIM. JUST. IN A FREE SOC’Y, CRIMINAL JUSTICE IN CRISIS:
A REPORT TO THE AMERICAN PEOPLE AND THE AMERICAN BAR ON CRIMINAL JUSTICE IN THE
UNITED STATES (1988), available at http://www.druglibrary.org/special/king/cjic.htm
(stating that ABA endorses National Advisory Commission (“NAC”) caseload
numbers, although list following endorsement notes 300 misdemeanor cap rather than
400 as NAC recommends); U.S. DEP'T OF JUST. PREPARED BY THE SPANGENBERG GROUP,
Keeping Defender Workloads Manageable, in BUREAU OF JUST. ASSISTANCE, INDIGENT
DEFENSE SERIES 7-8 (Ser. No. NCJ 185632, 2001), available at http://www.ncjrs.gov/
pdffiles1/bja/185632.pdf (referencing National Advisory Council numbers, but also
noting the need to differentiate between caseloads and workloads). The Washington
State Bar Association has taken a more nuanced approach with its 2007 standards. On
the issue of caseloads, the organization notes a difference between “simple” and
“complex” misdemeanors. Although the standards recommend a caseload of no more
than 300 misdemeanors, they recognize certain exceptions where caseloads might be
adjusted to 400 misdemeanors. See WASH. STATE BAR ASS'N, STANDARDS FOR INDIGENT
DEFENSE ~ SERVICES, Standard 3 (adopted Sept. 20, 2007), available at
http://www.wsba.org/lawyers/groups/wsbastandards408.doc.

® One study noted that “[iln 2005 State court prosecutors reported closing over
2.4 million felony cases and nearly 7.5 million misdemeanor cases.” Steve W. Perry,
Prosecutors in State Courts, in U.S. DEP’'T OF JUST., BUREAU OF JUST. STATS. BULL. 6 (Ser.
No. NCJ 213799, 2006), available at  http://bjs.ojp.usdoj.gov/content/
pub/pdf/psc05.pdf. The actual difference between prosecuted misdemeanors and
felonies is even greater, as only 95% of all state prosecutors’ offices reported handling
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undoubtedly due to the fact that there can be little disagreement that
an attorney handling a complex multi-count felony indictment that
exposes her client to decades in prison will require more time to
prepare than an attorney handling a misdemeanor assault with two
witnesses and no medical records. It is not troubling that attorneys
assigned to both kinds of cases will devote more attention to clients
charged with the complex felony. What is troubling is that there are
no constitutional, ethical, or professional standards to guide attorneys
in deciding how to divide that attention, and to ensure that attorneys
provide misdemeanor clients with effective representation.

As Professor Steve Zeidman noted in his commentary on caseload
caps for public defenders, “Numbers should not be the only, nor
primary, way to assess defense attorney effectiveness.””® Thus, even if
there is agreement that attorneys can handle more misdemeanors than
felonies as a general matter, “[t]here are many variables to consider in
evaluating attorney workloads, including the seriousness and
complexity of assigned cases and the skill and experience of individual
attorneys.”® For example, although it makes sense for new attorneys
to begin with misdemeanors before moving up to a felony practice, the
skewed caseload recommendations mean that attorneys new to
criminal defense practice (and often right out of law school) will
almost immediately handle large numbers of cases. At the same time,
these new attorneys must learn basic pretrial and trial skills and
familiarize themselves with the local lower criminal court culture. In
some jurisdictions, misdemeanor lawyers might find themselves
moving between several courtrooms, or even between different towns,
in order to handle their assigned cases.®' These factors thus exacerbate
the workload differences between misdemeanors and felonies.

While some felonies require more attorney time and attention than
misdemeanors, this is not always the case. As described below in
Section C, misdemeanor defenders handle a wide variety of charges,
some of which raise complex constitutional or statutory issues not
often seen with felony charges. Further, as described below in Section
B, collateral consequences loom larger in misdemeanor cases, because

misdemeanor cases. Id. at 4 tbl.5. County attorneys or perhaps police officers
presumably prosecuted misdemeanors in the remaining five percent of jurisdictions,
or the court may have handled the disposition without any prosecutorial involvement.
7 Zeidman, supra note 71, at 6 (applauding New York State law calling for rules
on public defender caseloads, but cautioning that “[w]e must do more than zero in on
caseloads”).
80 Statement on Caseloads and Workloads, supra note 38, at 2-3.
See id. at 4 (“Local court calendar management practices . . . can . . . play havoc
with attorney workloads as can legislative changes and new judicial decisions.”).

81
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they often overshadow any potential direct criminal sentence. Thus,
there is greater need to counsel clients about the cost of such
consequences compared to the benefits of entering a guilty plea, and
more room for creative plea bargaining in order to avoid unintended
collateral consequences. This requires a working familiarity with a
wide variety of potential collateral consequences, and may require
coordination with one or more experts in the area of any relevant
consequences in order to fully inform the misdemeanor client.®*

Given the ways in which misdemeanor representation requires a
particular type of attention, national recognition that misdemeanor
defenders can handle far greater caseloads than felony defenders, and
the realities of assembly-line case processing in the lower courts, the
need for further guidance on the meaning of effective misdemeanor
representation is clear. These differences between felony and
misdemeanor practice highlight the need for standards that are unique
to the misdemeanor context.

B. Minor Criminal Convictions Lead to Major Collateral Consequences

Mary Anne Gehris was adopted by an American couple when she
was two weeks old.® Her parents did not make her a U.S. citizen, but
Gehris herself later filed the necessary paperwork, correctly noting a
past criminal conviction. By that time, she was married to a U.S.
citizen and had a young son with cerebral palsy.** Her effort to seek
naturalization resulted in a deportation order. The basis for her
deportation was her ten-year-old misdemeanor battery conviction
based on allegations of fighting another woman over a man. On the
advice of her attorney, she had pled guilty to the charge and received a
suspended sentence with probation.®> After extensive publicity about
her deportation order, the Georgia Board of Pardon and Parole granted
her a pardon, and immigration officials halted her deportation.*
Gehris was one of the lucky few.*” Miguel Angel Hernandez, a lawful

82 See Wright, supra note 52, at 1530-34.

8 See Stephen Davis, Deported from America, NEW STATESMAN, Nov. 22, 2004, at
14-15, available at http://www.newstatesman.com/200411220005.

8 Id.

8 See Lewis, supra note 49, at A13.

8 Davis, supra note 83, at 17. Gehris later became a U.S. citizen. See Anthony
Lewis, Op-Ed., Abroad at Home: Rays of Hope, N.Y. TIMES, Feb. 10, 2001, available at
http://www.nytimes.com/2001/02/10/opinion/abroad-at-home-rays-of-hope.html.

87 MARGARET COLGATE LOVE, RELIEF FROM THE COLLATERAL CONSEQUENCES OF A
CRIMINAL CONVICTION: A STATE-BY-STATE RESOURCE GUIDE 5 (William S. Hein & Co.
ed., 2000), available at http://www.sentencingproject.org/detail/publication.cfm?
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permanent resident, also had a misdemeanor battery conviction in
Georgia. He did not get a pardon, and the Eleventh Circuit Court of
Appeals denied his petition for review of his final order of
deportation.®®

Misdemeanor assault is not the only minor crime with such drastic
consequences. Numerous misdemeanor drug convictions can lead to
automatic deportation for non-citizens. This is because “[a]ny alien
who at any time after admission has been convicted of a violation of
(or a conspiracy or attempt to violate) any law or regulation of a State,
the United States, or a foreign country relating to a controlled
substance . . . other than a single offense involving possession for one’s
own use of 30 grams or less of marijuana, is deportable.”® Deportation
is only one of many serious collateral consequences of misdemeanor
convictions.” In many states, a number of misdemeanor sex crime

publication_id=115 (“In at least a dozen states where a governor’s pardon is the
exclusive means of avoiding or mitigating collateral disabilities, the governor has not
exercised the power with any regularity for many years. The federal pardoning process
has also withered in the past twenty years, producing only a handful of grants despite
a steady stream of applications from people who may long since have completed their
court-imposed sentences.”).

8 Hernandez v. U.S. Att'y Gen., 513 F.3d 1336, 1339-40 (11th Cir. 2008) (finding
that Georgia misdemeanor battery statute met definition of “crime of violence” under
federal immigration law so that Hernandez’s conviction under statute, combined with
his suspended one-year sentence, rendered his conviction automatically deportable
“aggravated felony” under federal immigration law).

8 8 U.S.C. § 1227(a)(2)(B)(i) (2011); see also Gabriel J. Chin, Race, the War on
Drugs, and the Collateral Consequences of Criminal Conviction, 6 J. GENDER RACE &
JusT. 253, 261 (2002).

% These consequences are generally referred to as “collateral consequences” of a
criminal conviction because they are not imposed directly by the court as part of the
sentence, but rather flow as a consequence of the conviction. See Padilla v. Kentucky,
130 S. Ct. 1473, 1481 n.8 (2010) (recognizing that courts are split over distinguishing
and applying distinction between direct and collateral consequences); see also Jenny
Roberts, The Mythical Divide Between Collateral and Direct Consequences of Criminal
Convictions: Involuntary Commitment of “Sexually Violent Predators,” 93 MINN. L. REv.
670, 689-92 (2008) (noting inconsistency in how courts categorize direct versus
collateral consequences, and how consequently there is confusing jurisprudence in
this area). This Article uses the term “collateral” because it is still commonly used by
courts and commentators. See Margaret Colgate Love, Collateral Consequences after
Padilla v. Kentucky: From Punishment to Regulation, 30 St. Louis U. Pus. L. REv.
(forthcoming 2011) (manuscript at 4), available at http:/papers.ssrn.com/
sol3/papers.cfm?abstract_id=1883809 (“The term ‘collateral consequences’ has
become a commonplace way of describing the legal penalties and disabilities to which
people are exposed when they plead guilty to a crime, though the term ‘status-
generated penalties’ might be more apt if not legally precise.”); see also Brown v.
United States, No. 10 Civ. 3012, 2010 WL 5313546, at *3 (E.D.N.Y. 2010); Margaret
C. Love & Gabriel J. Chin, Padilla v. Kentucky: The Right to Counsel and the Collateral
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convictions can lead to mandatory, long-term sex offender
registration, and in some cases community notification via a publicly
available electronic database.”® A marijuana possession conviction will
lead to the loss of federal student loan assistance for at least a year.”
Low-level drug crime convictions can lead to eviction from public
housing for the individual and his entire family, even if he is not the
leaseholder or even living in the housing.”

The most pervasive collateral effect of a misdemeanor conviction is
the ability to find and keep work. There are a multitude of statutory
and regulatory bars to employment at the local, state, and federal
levels for convicted persons. For example, in New York State a person
with certain misdemeanor convictions cannot work as a home health
aide,”* and in Texas a number of convictions block employment in any
capacity at facilities serving the elderly, terminally ill, or people with
disabilities.” In addition to formal restrictions, many employers take

Consequences of Conviction, 34 CHAMPION 18, 18 (2010). But see McGregor Smyth,
From “Collateral” to “Integral”: The Seismic Evolution of Padilla v. Kentucky and its
Impact on Penalties Beyond Deportation, 54 How. LJ. 795, 802 (2011) (noting how, in
wake of Padilla v. Kentucky, 130 S.Ct. 1473 (2010), already-problematic distinction
between so-called collateral and direct consequences is even weaker, and how term
“enmeshed penalty” would better reflect fact that “these penalties are intimately
related to criminal charges (not just convictions), and are serious, often draconian,
and lifelong”); see also McGregor Smyth, Holistic Is Not a Bad Word: A Criminal
Defense Attorney’s Guide to Using Invisible Punishments as an Advocacy Strategy, 36 U.
ToL. L. REV. 479, 479-80 (2005) [hereinafter Smyth, Holistic Is Not a Bad Word] (using
term “invisible” consequences).

ol See, e.g., N.Y. CORRECT. Law § 168(a) (2011) (defining sex offender to include
individuals convicted of certain misdemeanors); N.Y. CORRECT. Law §168(f) (2011)
(requiring sex offenders to register); see also Adam Walsh Child Protection & Safety
Act of 20006, 42 U.S.C. § 16911(2). See generally TERRY & FURLONG, supra note 51
(discussing SORA and community notification).

9 20 U.S.C. 8§ 1091(r)(1) (2003) (suspending student loan eligibility for varying
time periods for any “student who is convicted of any offense under any Federal or
State law involving the possession or sale of a controlled substance for conduct that
occurred during a period of enrollment for which the student was receiving any grant,
loan, or work assistance”). But see id. § 1091(r)(2) (allowing for resumption of loan
assistance upon showing of “rehabilitation”).

% See 42 U.S.C. § 1437d(1)(6) (2011) (allowing for eviction of tenant in federal
housing where tenant, member of tenant’s household, or guest of tenant is convicted
of, or involved with, drug-related activity, even if tenant lacks knowledge of that
activity); Dep’t of Hous. & Urb. Dev. v. Rucker, 535 U.S. 125, 128 (2002) (upholding
eviction of grandparent tenants under 42 U.S.C. § 1437 based on drug activity on
public housing grounds, including tenants’ grandsons smoking marijuana in
apartment complex parking lot).

°* N.Y. EXEC. Law § 845-b(5)(b) (McKinney 2011).

% TEX. HEALTH & SAFETY CODE ANN. § 250.006 (West 2007) (listing numerous
criminal convictions that are permanent or five-year bar to employment in facilities
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advantage of easy electronic access to criminal records and use the
information to avoid hiring anyone with any type of record, even if
there is no connection between that conviction and the type of work.”

“I've come to expect being turned down,” is how Justin Gannon
described his ongoing search for a job.’” He had several job offers, all
later rescinded. Despite his eight years of Army National Guard
service, leading to a drawer full of medals for meritorious service and a
2009 honorable discharge certification, he is among the 16% of
Ohioans — 1.9 million people — with a criminal conviction. He was
convicted of misdemeanor assault in 2003 after a bar fight, and says
that he pled guilty because he was scared of going to jail and because
he was “told the misdemeanor wouldn’t be that big of a deal on my
record.” Mr. Gannon is not alone, as there were 258,000 new
misdemeanor convictions in 2008 in Ohio.*®

The large number and harsh nature of collateral consequences
illustrate how even a low-level conviction that seems to begin with
arrest and end in front of the judge can actually have an impact not
only on that person’s life, but also on the lives of family members and
the person’s community. For example, an NAACP Legal Defense Fund
survey of thirty women incarcerated for nonviolent offenses, designed
to document “social costs” of Mississippi’s poor quality public defense
system, “found that nearly half of the women lost a home or
apartment, while 12 lost vehicles. More than half of the women had
children living with them when they were arrested and had to move in
with relatives. Eight women had elderly parents who were affected
financially.”® These examples demonstrate how misdemeanor
convictions can negatively affect a person’s ability to be a productive

serving elderly, terminally ill, or people with disabilities).

% Many states have human rights or other state laws prohibiting employers from
discriminating against individuals with criminal records unless there is a legitimate
connection to the type of work. See, e.g., N.Y. CORRECT. LAW § 752 (McKinney 2011)
(banning unfair licensure or employment discrimination against persons convicted of
one or more crimes); N.Y. EXEC. LAw § 296(15)-(16) (McKinney 2011) (making it
unlawful to inquire about, or deny license or employment to any person with past
convictions). However, the efficacy of such laws is open to question and their
enforcement mechanisms — many largely rely on private enforcement through
individual complaints — leaves something to be desired.

97 Mary McCarty, Criminal Records Keeping Millions of Ohioans Jobless, DAYTON
DaILY NEws (June 25, 2011, 7:16 PM), http://www.daytondailynews.com/news/crime/
criminal-records-keeping-millions-of-ohioans-jobless-1193628 . html.

% Id. (noting numbers provided by Ed Rhine, deputy director for Ohio’s office of
offender re-entry, who also noted how marking box on job application that asks about
convictions is “[i]ln most cases . . . sufficient to get that application tossed out”).

% See SYSTEM OVERLOAD, supra note 38, at 18.
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member of society and, therefore, should be cause for serious
concern.'” This is especially true where large percentages of
individuals in a particular community have criminal convictions. The
public safety effect on a community when many members are
incarcerated or unable to find work because of a minor conviction
cannot be underestimated in a cost-benefit analysis of low-level
prosecutions.'”!

The re-entry movement has brought attention to “[o]ne of the most
profound challenges facing American society”'”* — the re-integration
of the more than 700,000 adults exiting state and federal prisons each
year into their communities.'” The movement’s focus has largely been
on this prison-to-community transition, recognizing the critical link
between recidivism, public safety, and the ability to work past
significant obstacles in order to successfully function after leaving
prison.'” Re-entry from incarceration also affects large numbers of
individuals, their families, and their communities.'” Similarly, some of
the sociological literature argues that the social costs of incarceration

190 Tndeed, it is hard to justify the effects of many misdemeanor convictions under
traditional theories of punishment if the collateral consequences are factored into the
equation. An important, related front in this area is to incorporate the consideration of
third party interests into general criminal law theories of punishment. See Daryl K.
Brown, Third Party Interests, 80 TEX. L. REv. 1383, 1408-20 (2002). Taking the
collateral consequences that criminal prosecutions cause to innocent third parties
(families, communities) into account in our theoretical construct for the criminal
justice system means moving beyond strict retributivist or deterrence theories — or
even theories that combine these two dominant strains — to include a consideration
of third party interests. See generally DIEDRE GOLASH, THE CASE AGAINST PUNISHMENT:
RETRIBUTION, CRIME PREVENTION, AND THE LAW 23 (2005) (pointing out that cost-
benefit analyses of punishment theories usually ignore cost of harm to person
punished).

101 See SYSTEM OVERLOAD, supra note 38, at 2 (“Families are torn apart when a loved
one is sent to prison or can no longer work due to the collateral consequences of a
conviction. Communities suffer both in terms of public safety and through
unnecessarily losing friends, neighbors and co-workers who are locked up.”).

102 JOAN PETERSILIA, WHEN PRISONERS COME HOME 3 (2003); see also Jeremy Travis,
But They All Come Back: Rethinking Prisoner Reentry, 5(3) CORRECTIONS MGMT. Q. 23
(200D).

103 Michael Pinard, Collateral Consequences of Criminal Convictions: Confronting
Issues of Race and Dignity, 85 N.Y.U. L. REv. 457, 459 (2010). As a general matter,
misdemeanor sentences involving incarceration are served in jails and longer felony
sentences in prisons. See 24 CJ.S. Criminal Law § 2189 (2010) (“Broadly speaking,
felonies are punishable by imprisonment in a penitentiary or state prison, and
misdemeanors by imprisonment in a county jail or the like.”).

104 See generally PETERSILIA, supra note 102 (noting ineffectiveness of current re-
entry programs and proposing solutions to improve it).

105 Id. at 223-28.
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actually work against crime prevention.'® To be sure, this is important
work in an area that was largely previously ignored.

However, the collateral effects of minor convictions are to some
extent lost in this analysis. The very fact of a conviction — even
without any jail time — can lead to many of the same social effects
described in these studies.'”” Yet there has not been sufficient focus on
the effects of the massive number of newly minted “misdemeanants”
coming from a trip to the courthouse each year. An individual who is
fully informed about such things as deportation, bars to employment,
or getting kicked out of public housing because of a misdemeanor
conviction will be focused on avoiding any conviction that would lead
to collateral consequences most relevant to that particular individual.
Thus, a primary focus of misdemeanor defenders, and the institutions
that set standards for effective representation, should also be the high
collateral costs of lower court convictions. In this light, standards for
the type and quality of misdemeanor defense counsel assistance is
critical and may be different from standards in serious felony cases.

A variety of potential reforms might ameliorate counterproductive
and unjustly severe collateral consequences. These include
decriminalization of certain low-level offenses,'® prosecutorial
discretion in charging and plea bargaining to avoid unintended
collateral consequences, additional resources for the reintegration of
those with convictions,'” and public education campaigns so that
employers, landlords, and others are willing to give individuals with

106 See, e.g., John Braithwaite, Inequality and Republican Criminology, in CRIME AND
INEQUALITY 277, 283-84 (John Hagan & Ruth D. Peterson eds., 1995) (arguing that
family and social networks work better for crime control than criminal sanctions);
Jeffrey Fagan & Tracey L. Meares, Punishment, Deterrence and Social Control: The
Paradox of Punishment in Minority Communities, 6 OHIO ST. J. CRiM. L. 173 (2008)
(explaining how imprisonment may have criminogenic rather than deterrent effects);
John H. Laub & Robert J. Sampson, Understanding Desistance from Crime, in 28 CRIME
& Just. 1, 44-45 (Michael Tonry ed., 2001) (arguing that “life-course account” can
explain desistance of criminal offenders, that changes in criminality are caused by
variations in information social control and bonds, and that salient life events such as
work and marriage affect these bonds).

07 See Pager, supra note 45, at 960-62; see also MARK MAUER, THE SENTENCING
PROJECT, RACE TO INCARCERATE 6-7, 13 (2d ed. 2006) (arguing that our criminal justice
system is stuck in punitive response mode even though neighborhoods are perceived
“safe” when clean, well-lit, and have open businesses, not when heavily policed or
have the death penalty).

108 See infra Part 111.A; see also David Abel, Voters Approve Marijuana Law Change,
THE Bos. GLOBE, Nov. 5, 2008, at B6, available at http://www.boston.com/news/
local/massachusetts/articles/2008/11/05/voters_approve_marijuana_law_change/.

109 For an example of some such resources, see generally REENTRY.NET,
http://www.reentry.net (last visited Oct. 19, 2011).
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convictions a chance.'® These are important ideas, all worthy of
further attention. To the extent that they focus on remediation at the
front end of a potential criminal case, such as decriminalization or the
exercise of charging discretion, they confront the problem of
overloaded defender systems as well as the effect of minor convictions
on individuals, families, and communities. Still, they do not directly
address the problem of defining appropriate standards for delivery of
the right to counsel in misdemeanor cases that go forward. Such
standards are critical to ensuring that justice inheres in the process
itself, so that the many individuals in the misdemeanor system do not
receive unwarranted convictions or overly harsh sentences.

C. Complexities of Misdemeanor Practice

Although misdemeanors are the usual training ground for new
attorneys, they can also be just as complicated as typical felony cases.
Like felonies, misdemeanor cases raise issues of suppression in drug
and weapons cases,'"" expert testimony in drug, assault, and drunk
driving cases,''” and Crawford/Confrontation Clause issues in
domestic violence and other types of cases.'”” Therefore, attorneys
handling misdemeanor cases grapple with many of the same legal
issues as felony attorneys. Proper representation on these issues
requires the same skills in interviewing and counseling the client,
negotiating with the prosecution, and conducting factual investigation
and legal research.

110" See Sample Letters to Employers, REENTRY.NET, http://www.reentry.net/ny/
library/folder.83212-Sample_Letters_to_Employers (last visited Oct. 19, 2011)
(offering sample letters educating employers about employment rights of people with
criminal records).

11 See, e.g., State v. Remy, No. 02CA2664, 2003 WL 21152881, at *2-3 (Ohio Ct.
App. Mar. 25, 2003) (denying motion to suppress crack pipe in misdemeanor
possession of drug paraphernalia case); Russell v. State, 74 S.W.3d 887 (Tex. Ct. App.
2002) (denying motion to suppress evidence in misdemeanor marijuana possession
case on grounds that reasonable suspicion is not required for school search).

112 See, e.g., State v. McClain, 301 S.W.3d 97, 98 (Mo. Ct. App. 2010) (noting that
expert testified to weight of marijuana in grams because weight determines whether
person is guilty of misdemeanor or felony under Missouri state law).

113 See Davis v. Washington, 547 U.S. 813, 814, 828 (2006) (finding victim’s
statements that identified her assailant during 911 call were not “testimonial” for
purposes of Confrontation Clause because they were made to get help for immediate
physical threat); Crawford v. Washington, 541 U.S. 36, 54 (2004) (holding that out-
of-court “testimonial” statements are inadmissible under Confrontation Clause unless
declarant is unavailable to testify and accused has had prior opportunity to cross-
examine).
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Beyond these commonalities, misdemeanor lawyers sometimes
encounter complex constitutional issues that are not found as
frequently in the felony arena. For example, public order offenses such
as disorderly conduct or unlawful assembly often implicate free
speech, overbreadth, and vagueness issues.'"* As the Supreme Court
noted:

We are by no means convinced that legal and constitutional
questions involved in a case that actually leads to
imprisonment even for a brief period are any less complex
than when a person can be sent off for six months or more.
The trial of vagrancy cases is illustrative. While only brief
sentences of imprisonment may be imposed, the cases often
bristle with thorny constitutional questions.'"

Misdemeanor lawyers would raise such constitutional issues in pretrial
motion practice, such as in a motion to dismiss a charging document
as facially unconstitutional based on the vague and overbroad nature
of the underlying criminal charge.''® Defense counsel might also
engage in pretrial litigation about the sufficiency of a charging
document because misdemeanors normally proceed upon an
accusatory instrument — which is essentially an affidavit noting the
crimes charged and basic factual allegations, signed by a police officer,
prosecutor, or complaining witness — rather than a grand jury
indictment or a preliminary hearing.''” Attorneys with overwhelming
workloads will lack the time necessary to litigate these important
issues. This is particularly troubling in an era of sharply rising
misdemeanor and steeply declining felony prosecutions, and
enormous growth in the numbers of collateral consequences of
misdemeanor convictions.''® Challenges to problematic public order

1% See, e.g., People v. Biltsted, 574 N.Y.S.2d 272, 278 (N.Y. Crim. Ct. 1991)
(finding criminal law banning unlawful assembly is not vague, overbroad, or
unconstitutional where actions of individual charged “constitute an incitement which
is both directed towards and likely to produce imminent violent and tumultuous
conduct”).

115 Argersinger v. Hamlin, 407 U.S. 25, 33 (1972) (internal citations omitted).

116 See Bilsted, 574 N.Y.S.2d at 273-74.

7 See, e.g., People v. Casey, 740 N.E.2d 233 (N.Y. 2000) (affirming denial of
defendant’s motion to dismiss, and setting forth sufficiency requirements of charging
document in misdemeanor cases); see also N.Y. CRiM. PROC. LAw § 1.20 (McKinney
2011) (defining “accusatory instrument”).

18 See supra notes 10-15 and accompanying text (describing rising misdemeanor
prosecutions and falling felonies); supra Part I.B. (describing collateral consequences
of minor criminal convictions).
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offenses, or to a prosecution office practice of insufficient notice to
defendants in charging documents, are critical where elected officials’
or legislators’ beliefs about the need to be “tough on crime” can eclipse
other considerations relevant to public safety and fairness in the
administration of criminal justice.'"’

In addition to the potential for complex pretrial motions,
misdemeanor attorneys often handle a large variety of crimes, codified
in a variety of sources. A misdemeanor attorney might simultaneously
handle cases from the state penal law, such as drug possession, theft,
assault, or domestic violence;'* from the traffic code, such as driving
with a suspended license; and from the local administrative code, such
as unlicensed general vending or sale of a weapon without a safety-
locking device.'*! By contrast, felony counsel may have a more limited
variety of cases, particularly when the jurisdiction has a heavy number
of felony drug prosecutions.'*> When counsel handles one type of case
in great volume — for example drug sales, where the main witnesses
are undercover or other police officers who may refuse to speak with
defense counsel, thus limiting the potential for investigation on the
case — that defender will have fewer pretrial tasks than in some
misdemeanor cases.

The many facets of misdemeanor advocacy provide excellent
training for new attorneys, but it would demonstrate ignorance of the

119 See infra note 240 and accompanying text.

120 See, e.g., M.D. CODE ANN. CRIM. LAw § 5-601 (West 2011); see also Table 30:
County Court Misdemeanor Filings by Type, FY 2008, COLO. STATE JUD. BRANCH,
http://www.courts.state.co.us/userfiles/File/Administration/Planning_and_Analysis/
Annual_Statistical_Reports/2008/Table30.pdf (last visited Mar. 8, 2011) (indicating
that domestic violence crimes accounted for 18% of Colorado misdemeanor filings in
2008).

121 See, e.g., N.Y. ADMIN. CODE § 20-472 (McKinney 2004) (making unlicensed
general vending “a misdemeanor punishable by a fine of not less than two hundred
fifty dollars nor more than one thousand dollars, or by imprisonment for not more
than three months or by both such fine and imprisonment”); N.Y.C., N.Y., CODE § 10-
311 (2010) (making it a misdemeanor, punishable by up to 90 days in jail, $500 fine,
or both, “for any person or business enterprise to dispose of any weapon which does
not contain a safety locking device”).

122 For example, felony drug arrests accounted for 39,435 out of 124,111 total
felonies in Los Angeles County in 2008. Adult Felony Arrests, 2008, Offense by
Jurisdiction and Gender, CAL. STATE DEP'T Just., http://stats.doj.ca.gov/cjsc_stats/
prof08/19/15.htm (last visited Mar. 6, 2011). Between 1994 and 2006, drug charges
comprised the largest group of felony cases in the 75 largest counties, ranging from
34% to 37% of total felony cases. Thomas Cohen & Tracey Kyckelhahn, Felony
Defendants in Large Urban Counties, in U.S. DEP’T OF JUST., BUREAU OF JUST. STATS. BULL.
2 (Ser. No. NCJ 228944, 2000), available at http://bjs.ojp.usdoj.gov/content/
pub/pdf/fdluc06.pdf.



306 University of California, Davis [Vol. 45:277

true nature of misdemeanor practice to say that it is always easier, less
complex work.'” The consequences — at least the direct, penal
consequences — may be lower, but the work can be just as
challenging as the majority of felony prosecutions in a typical
jurisdiction.

D. Coercion and Plea Bargaining in the Misdemeanor Context

Judges, practitioners, and scholars have all long acknowledged the
potential for, and existence of, coercion in the plea bargain process.'**
These concerns focus on the disparity between the offered sentence
and the higher sentence that a defendant will receive should he lose at
trial.'* Although the limited amount of possible jail time narrows this
disparity in the misdemeanor context, there are structural features of
the lower courts that raise troubling — and often overlooked — issues
of coercion in minor cases. As the Supreme Court has noted, “the
volume of misdemeanor cases, far greater in number than felony
prosecutions, may create an obsession for speedy dispositions,
regardless of the fairness of the result.”'*

With such a high volume of misdemeanors and other minor cases,
judges, defense counsel, and prosecutors all have enormous incentive

123 Clearly there are felony cases that are far more complex than any misdemeanor.
Death penalty cases are one example, as are homicide or other cases involving forensic
issues. However, these cases do not comprise the majority of the caseload of a typical
felony attorney. See Cohen & Kyckelhahn, supra note 122, at 2 (noting how drug
charges were largest group of felony cases in the 75 largest counties between 1994 and
2006).

124 See, e.g., Albert W. Alschuler, The Changing Plea Bargaining Debate, 69 CALIF. L.
REV 652, 687-89 (1981) (describing potential coercive effects of plea bargaining);
Richard Klein, Due Process Denied: Judicial Cooperation in the Plea Bargaining Process,
32 HOFSTRA L. REV. 1349 (2004) (describing coercive powers that judges may exert on
defendants during plea bargaining process); Stephen J. Schulhofer, Is Plea Bargaining
Inevitable?, 97 HARv. L. REv. 1037, 1060-62 (1984) (listing possible inducement to
plead guilty when no significant concessions were granted). The potential for coercion
actually applies to the guilty plea process more broadly, bargain or no bargain, since
in most instances the judge gives the defendant a significant sentence discount if he
pleads guilty to all charges prior to trial.

125 See, e.g., Frank Easterbrook, Plea Bargaining as Compromise, 101 YALE L.J. 19609,
1975 (1992) (explaining how defendants balance benefits against drawbacks of
accepting proposed plea); Candace McCoy, Plea Bargaining as Coercion: The Trial
Penalty and Plea Bargaining Reform, 50 CRim. L.Q. 67, 87-88 (2005) (arguing that there
is significant difference between sentences imposed after guilty plea and those
imposed after trial); ¢f. Stephanos Bibas, Plea Bargaining Outside the Shadow of Trial,
117 HARrv. L. REV. 2463, 2470-96 (2004) (noting institutional features of criminal
justice system that lead to atmosphere that can coerce guilty pleas).

126 Argersinger v. Hamlin, 407 U.S. 25, 34-35 (1972).
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to pursue early guilty pleas — as early as the initial arraignment in
some jurisdictions.'”” There is serious institutional pressure from all
quarters to quickly “dispose of” misdemeanor cases, often before
defense counsel can undertake any investigation or adequately review
any discovery material.'"*® A study for New York State’s then-high court
Chief Judge revealed that by the year 2000 in New York City, private
attorneys representing indigent defendants through an assigned-
counsel plan “were disposing of 69 percent of all misdemeanor cases
at arraignment.”'”® The same study described how the Legal Aid
Society, New York City’s largest provider of indigent defense services,
had “permanent arraignment lawyers who . . . only take misdemeanor
arraignments and . . . ‘know the going rate of a case’ on misdemeanors
and violations and therefore try to take only those cases that can be
disposed of at arraignment.”"*°

One might argue that this early plea system is often beneficial to the
defendant, who gets a good bargain without returning to court many
times in exchange for his prompt decision to plead guilty.*! Although
it is certainly true that some defendants (particularly those with
lengthy criminal records) benefit from this type of system, many
defendants do not gain much from such a process. They may feel
enormous pressure from all sides to enter a quick guilty plea. In
addition, although quick and early guilty pleas are encouraged in part
to free up scarce resources in order to focus on more “serious” cases,
the fact remains that pleas in this environment are often taken without
much assistance of counsel at all. For example, counsel focused on
moving misdemeanors along quickly, with a goal of clients taking
pleas at the first appearance, would be hard-pressed to fulfill her
ethical and constitutional duties to counsel clients about collateral

127" See SYSTEM OVERLOAD, supra note 38, at 13 (“In many jurisdictions across the
country defenders meet with their clients minutes before their court appearance in
courthouse hallways, often just presenting an offer for a plea bargain from the
prosecution without ever conducting an investigation into the facts of the case or the
individual circumstances of the client.”).

128 See Zeidman, supra note 26, at 331 n.86 (stating that there should be no pleas at
arraignment).

129 Status of Indigent Defense in New York: A Study for Chief Judge Kaye’s Commission on
the Future of Indigent Defense Services, THE SPANGENBERG GROUP, 142 (2006),
http://www.courts.state.ny.us/ip/indigentdefense-commission/SpangenbergGroupReport.pdf
[hereinafter “Spangenberg Study”].

130 Id. at 144.

131 See generally Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract,
101 YaLe LJ. 1909 (1992) (praising autonomy and efficiency aspects of plea
bargaining).
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consequences of any guilty plea.”** In one particularly egregious case
of pressure to plead guilty early (and to waive counsel), defendants in
a Broward County, Florida courtroom were handed a form explaining
how the fee for court-appointed attorneys was $50 for a plea entered at
arraignment, and $350 for a plea after arraignment."”” The same study
that detailed the Broward County form, a study that involved 1,649
misdemeanor adjudications in twenty-one Florida counties, showed
that “[a]lmost 70% of defendants observed entered a guilty or no
contest plea at arraignment.”"**

Perhaps the most coercive aspect of plea-bargaining in the lower
criminal courts is pretrial detention for individuals held on bail that
they cannot pay.'” In such cases, defendants must generally choose
between remaining in jail to fight the case or taking an early plea with
a sentence of time served or probation. In the Florida study, the “most
significant predictor of defendants entering a plea of guilty or no
contest at arraignment was their custody status. In-custody defendants
were more likely to enter a guilty plea than released defendants.”'*
Incarcerated individuals will find it difficult to ignore the call of
immediate freedom, particularly if the person is unaware of the myriad
collateral consequences of the guilty plea and thus does not factor
these consequences into the cost-benefit analysis of an immediate
guilty plea.””

With misdemeanors, the problem of coercion resulting from the
system’s structure, including one’s own defense counsel, is thus
paramount. There is little guidance for defense counsel, or any other
institutional actor, on where the line between coercion and advice lies
in the lower courts.”® The incentive structure that encourages

132 See Padilla v. Kentucky, 130 S. Ct. 1473, 1486 (2010) (articulating counsel’s
duty to warn about deportation); see also ABA, STANDARDS FOR CRIMINAL JUSTICE § 19-
2.3 (3d ed. 2004).

133 See THREE-MINUTE JUSTICE, supra note 1, at 18 app. C.

3% Id. at 14-15. A “no contest,” or nolo contendere, plea is when “a defendant does
not expressly admit his guilt, but nonetheless waives his right to a trial and authorizes
the court for purposes of the case to treat him as if he were guilty.” North Carolina v.
Alford, 400 U.S. 25, 35 (1970).

135 See Bibas, supra note 125, at 2491-93.

136 THREE-MINUTE JUSTICE, supra note 1, at 15.

137 See Jenny Roberts, Proving Prejudice, Post-Padilla, 54 How. L.J. 693, 725-28
(2011) (noting how full information about serious collateral consequences of criminal
conviction will factor into defendant’s decision-making process about whether to
plead guilty or go to trial).

138 See generally Steven Zeidman, To Plead or Not to Plead: Effective Assistance and
Client-Centered Counseling, 39 B.C. L. REv. 841, 888 (1998) (discussing continuum of
approaches when counseling client about guilty plea, ranging from neutrality to
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coercion, and the real presence of such coercion in some instances,
demonstrates why guidance on effective assistance in misdemeanor
cases is so important.

II.  LACK OF GUIDANCE ON THE MEANING OF EFFECTIVE ASSISTANCE
OF COUNSEL FOR MISDEMEANORS

If misdemeanor cases are important enough to prosecute, then they
are important enough to analyze in terms of the appropriate level of
representation. The message to society in prosecuting individuals in
these cases is that they matter and that it is important to hold people
accountable for such conduct. Whether or not one agrees with that
message, a concomitant message should be that those charged with
such offenses deserve a lawyer who does an effective job. In addition
to upholding the constitutional right to such representation, there are
a number of reasons to ensure effective misdemeanor representation.

For a number of cases, an overburdened or incompetent
misdemeanor lawyer could get the same result as a committed, well-
resourced public defender or high-quality private counsel. For
example, a prosecutor may routinely offer some type of deferred
dismissal in all first-arrest shoplifting cases, and anyone with an
attorney will get this same offer."” The experienced defender might
knock a few hours of community service off of the requirements for
the dismissal, but the results are basically the same for that defender
and the lawyer who simply conveys the prosecution’s offer to her
client without any negotiation over terms. However, many low-level
cases are not so simple, and do not result in dismissal for the asking.
In addition, in a significant number of cases with quality public or
private representation, counsel might uncover something during the
investigation or client interviewing and counseling process that will
make a difference.

From a procedural justice perspective, recent research has
demonstrated the importance of fair treatment if we want defendants,
their families, and communities to have more faith in and respect for
the criminal justice system.'* Surely the quality of one’s counsel must

urging).

139 Based on my own experience in the lower courts of several different
jurisdictions, prosecutors do not make the same “standard” offers to defendants
proceeding pro se. Prosecutors will often first — and sometimes only — present pro se
defendants with the option to plead guilty to the crime or crimes charged (in
situations where a defendant represented by counsel would receive a more generous
offer).

40 See, e.g., ToMm R. TYLER, WHY PEOPLE OBEY THE Law 161 (2006) (noting how
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play a large role in these perceptions of legitimacy — or lack
thereof.'"!

What, then, is the current state of the law on effective assistance of
counsel, and what professional standards govern, in the misdemeanor
context? The short answer is that these guideposts do not seem to
exist. There is no developed body of case law or professional standards
that address the meaning of the right to effective assistance of counsel
in the specific context of misdemeanors and other low-level
adjudications.

A.  The Threshold Issue of the Right to Counsel in Misdemeanor Cases

As a threshold matter, it is important to note that the Sixth
Amendment right to counsel does not apply to all misdemeanors.
Generally, the Sixth Amendment confers the right to state-funded
counsel for indigent defendants.'** Before 1972, the Court’s right-to-
counsel jurisprudence derived exclusively from felony cases, and some
lower courts explicitly placed “petty offenses” outside the scope of the
Sixth Amendment.'” Since that time, the Argersinger-Scott-Shelton

legitimacy--defined as “the belief that one ought to obey the law”--has an effect “on
people’s everyday behavior toward the law” and thus “plays an important role in
promoting compliance” with the law).

11 See, e.g., NATIONAL SYMPOSIUM ON INDIGENT DEFENSE, U.S. DEP'T OF JUSTICE,
IMPROVING CRIMINAL JUSTICE SYSTEMS THROUGH EXPANDED STRATEGIES AND INNOVATIVE
COLLABORATIONS, at ix (Feb. 1999), www.sado.org/fees/icjs.pdf (“Ultimately, as
Attorney General Janet Reno states, the lack of competent, vigorous legal
representation for indigent defendants calls into question the legitimacy of criminal
convictions and the integrity of the criminal justice system as a whole.”).

142 See U.S. CoONsT. amend. VI (“[I]n all criminal prosecutions, the accused shall
enjoy the right . . . to have the Assistance of Counsel for his defence.”); Gideon v.
Wainwright, 372 U.S. 335, 340 (1963) (under Sixth Amendment, applicable to states
through Fourteenth Amendment, state courts must appoint counsel to individuals
who cannot afford to hire private counsel); Powell v. Alabama, 287 U.S. 45, 71 (1932)
(“[iln a capital case, where the defendant is unable to employ counsel . . . it is the
duty of the court, whether requested or not, to assign counsel for him as a necessary
requisite of due process of law”).

143 See WAYNE R. LAFAVE ET AL., CRIMINAL PROCEDURE §11.2(a) (5th. ed. 2009). This
is in stark contrast to the British common law history of the right to counsel.
“Originally, in England, a person charged with treason or felony was denied the aid of
counsel, except in respect of legal questions which the accused himself might suggest.
At the same time parties in civil cases and persons accused of misdemeanors were
entitled to the full assistance of counsel.” Powell, 287 U.S. at 61. This rule was
“constantly, vigorously, and sometimes passionately assailed by English statesmen and
lawyers,” and ultimately “rejected by the colonies.” Id. at 60-61; see also Scott v.
Illinois, 440 U.S. 367, 372 (1979) (noting how pre-Sixth Amendment common law
“perversely gave less in the way of right to counsel to accused felons than to those
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troika of Supreme Court decisions has set forth the contours for non-
felony cases, finding that any imposed or suspended sentence of
incarceration triggers the right to counsel.'”™ Under these
constitutional standards governing the scope of the Sixth Amendment,
some individuals charged with misdemeanor offenses enjoy the right
to appointed counsel, and others do not.

The right to misdemeanor counsel is a restraint on a judge’s ability
to impose any sentence of incarceration when a defendant is convicted
without counsel, unless that defendant entered a valid waiver of the
right to counsel.'™™ This ex post approach does not consider the
possible sentences listed in the statute under which an individual is
charged. Nor is it an affirmative directive to judges determining when
they should appoint counsel in a particular case. Rather, the state can
forgo appointing counsel in a misdemeanor case only if the judge is
willing to forgo any potential for a sentence involving actual or
suspended incarceration.'*

Many states extend the guarantee of counsel beyond the federal
floor, w