STATE CONTROL OF WATER POLLUTION: THE
CALIFORNIA MODEL

I. A SURVEY OF WATER POLLUTION IN CALIFORNIA

California is currently faced with five main pollution problems:* pollution
from agriculture, industry, domestic and municipal sewage, saltwater intru-
sion, and atomic waste.2

Agricultural pollution® in California arises from four primary sources
including salinity (or dissolved minerals), siltation, nutrients, and pesticides.
Approximately two-thirds of the water applied to agriculture is consumed
by evaporation and transpiration (a process technically referred to as “evap-
otranspiration”). “As the irrigation waters are consumed in the process of
‘evapotranspiration’ only a small portion of the waters’ mineral content [is]
utilized by the plants. This results in a considerable concentration of dis-
solved mineral salts in the remaining water.”5 In the Sacramento-San Joaquin
Delta, for example, there is rarely, if ever, a water shortage; yet, primarily
because of upstream agricultural use, the water often is of low quality.6 Since
most of the water in this region consists of return flows from prior use, there
is frequently a high concentration of dissolved salts, borons, and pesticides.”
The proposed San Luis Drain will compound problems in the Delta. The
drain, designed to remove agricultural waste water from the San Joaquin
Valley, has caused considerable public controversy because as yet there
has been no concrete assurance that the plan will include a treatment facility.

! The classes designated do not include all the pollution problems in California. The
major problems have been categorized to facilitate discussion,

* Sources of polluticn such as natural siltation, natural organic wastes, and natural
petroleum secpage have been intentionally excluded. These types of pollution problems
are generally confined to finding a solution which is feasible from an engineering
standpoint. They do not involve the political and economic factors associated with man-
made pollution.

The ultimate effect of each pollutant within the designated classes will depend on
many variables including “the nature of land and water use in the immediate area,
the degree of treatment which may be in use, the variations in types of land and receiv-
ing waters, seasonal variations of flows, and many other factors.” STATE OF CALIFQRNIA,
ASSEMBLY, REPORT OF THE INTERIM FACT-FINDING COMMITTEE ON WATER POLLUTION
30 (1949) [hereinafter cited as 1949 REPORT]; see J. MCKEE & H. WOLF, WATER
QuaLrrity CriTERIA 9 (California State Water Quality Control Board Pub. No. 3-A,
1963) [hereinafter cited as MCKEE & WOLF].

* For a full discussion of the problems of agricultural polluticn, see page 116 infra.

¢ UNIVERSITY OF CALIFORNIA, WATER RESOURCES CENTER, PROCEEDINGS: SYMPOSIUM
ON AGRICULTURAL WASTE WATERS 1 (Report No. 10, 1966) [hereinafter cited as AGRI-
CULTURAL WASTE WATERS]. “Evapotranspiration” is defined as “the quantity of water
transpired by plants during their growth or retained in the plant tissue plus the moisture
evaporated from the surface of the soil and vegetation, expressed in feet or inches of
depth of water lost or used in a specified time.” Id.

sId.

$J. BaiN, R. CAvVEs & J. MARGOLIS, NORTHERN CALIFORNIA'S WATER INDUSTRY 521
(1966) [hereinafter cited as BaiN]. For a full discussion of the problems in the Delta,
see page 209 infra.

" See BAIN 171-72.
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Without such a facility, the drain will discharge great quantities of dissolved
minerals, organic nutrients, and pesticides that cannot be assimilated by
the bay waters.8 Increased salinity in the Delta and elsewhere restricts fur-
ther use of the water by agriculture and endangers marine life in the receiving
waters.9

Siltation is caused primarily by erosion of agricultural lands through the
misuse of land and water.'® The processes of erosion, resulting from the re-
moval of vegetation from the topscil, are accelerated by wildfires, soil re-
moval, cropping practices, construction, urban development, and altered
drainage patterns.1?

Fertilizers, containing concentrations of nutrients,’? cause degradation
of water quality through “eutrophication.”?3 This process is characterized by
a “bloom” of biological productivity (mostly the growth of algae and bac-
teria) as a result of an increase in nitrogen phosphate.’* The fertilizers find
their way into the waters either by runoff from neighboring agricultural land
or from soil leachings.15

The agricultural pollutant receiving the most notoriety, however, has been
pesticides. In 1964 approximately 13 million acres in California were treated
with pesticides; 72 percent of this land was in the central and southern
desert valleys.1¢ Pesticides may enter the water by direct application, by
drifting in from adjacent areas, or by runoff from sprayed land.17 If highly
poisonous or sufficiently concentrated, these chemicals threaten plants and
wildlife in adjacent waterways with serious damage. Dramatic fish kills
usually result from improper or illegal’® use of chemicals, although minor
damage undoubtedly results even from the routine use of pesticides.?

® Hearings on Water Pollution—Central and Northern California Before a Subcomm.
of the House Comm. on Government Operations, 90th Cong., Ist Sess. 112-13 (1967):
see California Assembly Interim Comm. on Water, Subcomm. on Water Pollution,
Reports, in 2 ASSEMBLY JOURNAL APPENDIX vol. 26, No. 11, at 13-18 (Reg. Sess.
1965}. For a full report of the Federal Water Pollution Control Administration’s study
of the drain, see SaAN Francisco Bay CONSERVATION AND DEVELOPMENT COMM.,
POLLUTION—WATER POLLUTION AND SAN FRANCISCO Bay 18-22 (1967) [hereinafter
cited as S.F, Bay PoLLuTION].

® Recent studies have found, for example, that “the rising salinity and nutrient levels
in Salton Sea would ultimately destroy the sea’s valuable sport fishery.” CALIFORNIA
STATE WATER QUALITY CONTROL BOARD, FINAL REPORT: USEFUL WATERS For CaLi-
FORNIA 62 (1967).

* AGRICULTURAL WASTE WATERS 2.

1 Jd.

2 1d, at 3, 15.

B ld. at 3.

*See Hearings on Water Pollution—Central and Northern California, supra note
8, at 53.

* AGRICULTURAL WASTE WATERS 3.

®Id. at 10.

7 Id. at 3.

® The Director of Agriculture is granted authority to adopt all necessary regulations
for the use and sale of pesticides. CAaL. AGric. Cobe § 12781 (West 1968). More
directly, however, CaL. FisH & GAME CobE § 5650 (West 1958) makes it unlawful to
“deposit in, permit to pass into, or place where it can pass into the waters of this State

. any substance or material deleterious to fish, plant life, or bird life.”

* AGRICULTURAL WASTE WATERS 3.
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State Control of Water Pollution 3

The effects of these pollutants on agricultural water are primarily seen in
“the physical condition of the soil, ... salt accumulation in the root zone,
and the combined influence of these on plant growth .. ..”2% Depending on
the degree of concentration, the pollutants may be toxic to plants on contact
or they may create a slow poisoning over the years.?! All these deficiencies
in water quality, in varying degrees, cause clogging and lack of oxygen in
the soil and bacterial pollution of edible plants.?? “These [pollutants] could
impose limiting conditions on the type of crop and in certain situations, such
as when herbicide wastes are present, could be catastrophic to plant life.”23

The discharge of wastes by industry constitutes the second source of pollu-
tion in California.2* On the average, industries discharge at least twice as
much organic material as the sewage of all municipalities combined.2% There
are six categories of industrial wastes existing in California, including floating
matter, dissolved solids, settleable solids, colloidal matter, toxic substances,
and sludge.2¢ Floating matter is composed of such substances as froth from
detergent cleaning, oil, and floating solids such as pulp, sawdust, and fine
coke. The dissolved solids are primarily mineral salts and dissolved organic
matter. Settleable solids are made up of such substances as metal filings and
turnings, dust, mineral tailings, and cement. Colloidal matter includes sub-
stances that do not settle within a reasonable time such as precipitates from
chemical manufacturing and food processing wastes. The toxic substances
consist of such chemicals as cyanides, sulfides, phenols, herbicides, heavy
metal salts, and organic wastes. Sludges are concentrations of solids, usually
minerals and organic material. In addition to these forms of discharge, waste
heat or thermal pollution has become a growing problem, particularly where
water is used for industrial cooling?? and in steam power generation.28 Rela-
tively slight variations in water temperature have had a calamitous effect on
the yield of some crops and on the ability of fish to spawn.2?

The problem of primary concern, however, has been the agricultural proc-
essing industries such as fruit and vegetable canning, meat and fish packing,
milk processing, sugar refining, and lumber3® and paper manufacturing.3!

21949 REPORT 134.

7 BaIN 171-72.

2 UNIVERSITY OF CALIFORNIA, WATER RESOURCES CENTER, PROCEEDINGS: CONFER-
ENCE ON QUALITY OF WATER FOR IRRIGATION 124 (Report No. 14, 1958) [hereinafter
cited as WATER FOR IRRIGATION].

B Id.

* For a full discussion of industrial pollution, see page 107 infra.

% Industrial Water Poliution Control: Special Report, 79 MiLL & FACTORY 58-66
(No. 5, Nov. 1966).

®Id,

# 38 THE REFERENCE SHELF, THE WATER CRisis 50-51 (No. 6, 1967).

3 See UNIVERSITY OF CALIFORNIA, COMM. ON RESEARCH IN WATER RESOURCES,
PROCEEDINGS;: CONFERENCE ON INDUSTRIAL USEs OF WATER IN CALIFORNIA 71 (1956}.

® CALIFORNIA STATE WATER QUALITY CONTROL BOARD, supra note 9, at 57.

® “The effects of irresponsible logging practices on fish life are innumerable. Ab-
normally high water flows result in gravel shifting which may kill up to ninety-five
percent of a fish’s eggs before they hatch. Cutting of streamside vegetation tends to
exaggerate temperature extremes in the water. Winter flows become abnormally cold,
lengthening the incubation period of fertilized eggs; in the summer the water tempera-
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Since local governments are often unable to provide for the added disposal
demand created by the seasonal industries, it is not uncommon for a city
sewer system to be flooded by the discharge, resulting ultimately in damage
to the beneficial uses of downstream waters.22 The problem of industrial
pollution cannot be solved merely by establishing standards of treatment and
then closing all industries which fail to meet them. Any regulation of indus-
trial waste discharge must necessarily involve a balance between the need
for pure water in California and California’s need for industry. Failure ade-
quately to allow for the requirements of industry—both for water and for
the disposal of waste water—could have harmful effects on California’s
economy.3?

Perhaps of more direct economic and personal concern to the general
public is the problem of domestic and municipal sewage disposal. The prob-
lems in this area are divided between the basic mechanics and the cost of
sewage disposal. Cesspools and septic tanks have been the most common
disposal systems used by the average private discharger who has not had
access to municipal sewers.3¢ These methods are in wide use throughout
California even though they often threaten public health by placement near
a well or watercourse. The use of sewage wells, whether dug specifically
for the purpose of sewage disposal or dug originally for water but subse-
quently abandoned, creates an even greater menace since sewage is placed
directly into the underground strata.3> In some of the more remote reaches
of the state, one still finds the use of privies.3¢ Regulation of this primitive
disposal system is extremely difficult since the discharger’s economic status
often affords him no better method of waste disposal.

Although the adverse effects of improper sewage disposal are felt in many
places, the quality of the groundwater is often the most seriously affected.37

ture will rise well above normal, decreasing the oxygen supply to fingerlings and making
the stream a paradise for salmonid-killing bacteria. Finally, and most crucially, winter
storms often turn a stream in a logged-over watershed into a river of mud. The author
has seen dying salmon, heavy with roe, gasping in stagnant, muddy waters, hundreds
of feet away from the stream channel they desperately sought. Often, fish finding
themselves blinded by silt would be diverted into the smallest of clear-running tribu-
taries. As the rains ended, the tributaries began to dry, and the stench of stranded and
dying fish filled the air. The few eggs that were laid were smothered by thick layers
of gummy silt.” Comment, Trees, Earth, Water, and Ecological Upheaval: Logging
Practices and Watershed Protection in California, 54 CaLIlF. L, REv. 1117, 1123 (1966).

% 1949 REPORT 71.

2 Id, at 58. For example, the city of Davis, California, received a warning from
the Central Valley Regional Water Quality Control Board that the city's sewage
treatment facility was not meeting state requirements. During the canning season the
treatment plant receives approximately four million gallons of scwage per day. 25
percent is domestic sewage, 73 percent is industrial. The high industrial percentage
clearly reflects the foed processing operations of a local canner. A state inspector noted
that the industrial sewage entering the treatment facility was a rust color and that on
discharge from the facility it was substantially the same. Daily Democrat (Davis ed.),
Sept. 6, 1968, at 1, col. 2.

* See 1949 REPORT 69.

8 Id. at 40-42.

% Id. at 42~44.

% Id. at 39.

% For a full discussion of groundwater pollution, see page 141 infra.
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State Control of Water Pollution 5

Pollution of the underground basins, which contain 50 percent of the state’s
water supply,®® could have serious, long-range consequences. “Contaminants
entering the groundwater supply through improperly constructed wells have
been major factors in outbreaks of water-borne diseases in parts of the
United States.”39 Because groundwater moves very slowly, it may take years
for pure water filtering into the basin to flush out the harmful pollutants.4?
Improper sewage disposal has also had harmful effects on the state’s surface
waters. Both Lake Tahoe and San Francisco Bay have suffered reduced
water quality primarily because of sewage outflow.*1 In San Francisco Bay,
for example, a 1967 study showed that 203 municipal and 103 industrial
dischargers42? pour an estimated 400 million gallons of treated sewage into
the bay each day.#® The immediate consequence of sewage disposal, both
in San Francisco Bay and Lake Tahoe, has been an increase in “eutrophica-
tion” which gradually turns clear waters green.4! The beauty of Lake Tahoe
will only be preserved by transporting all sewage out of the Tahoe basin.
Leakage from domestic sewage tanks must be eliminated and a compre-
hensive basin-wide export system must be established .45

Aside from the mechanics of disposal, there are formidable cost problems.
The failure of the state and federal governments to keep pace with the rising
costs of constructing sewage treatment facilities has forced local governments
to fund programs during a period when such costs exceed local resources.46

3 See CALIFORNIA ASSEMBLY INTERIM CoOMM. ON WATER, STATE AND Locat RE-
SPONSIBILITIES FOR WATER RESOURCES 14 (1966).

*Jd.

© 1949 REPORT 24,

1 Sewage outflow has not been the only factor contributing to pollution in San
Francisco Bay. There has been a significant reduction of freshwater flows into the
bay causing a reduced flushing action and oxygen replenishment, Hearings on Water
Pollution—Central and Northern California, supra note 8. at 64. In addition, waste
capacity has been greatly reduced by the gradual fill and diking being carried on
throughout the bay region. This process causes reduced tidal action, thereby restricting
the flushing action in the upper reaches of the bay. Also, with reduced size, there is
less surface area for the oxygen exchange needed to break down waste products. ld.
at 10.

“8.F. Bay POLLUTION 12.

B Id. at 1.

“ Hearings on Water Pollution—Central and Northern California, supra note
8, at 53.

* Comment, Lake Tahoe: The Future of a National Asset—Land Use, Water, and
Pollution, 52 CALIF. L. REv. 563, 620 (1964). It has been estimated that it will cost
S132 million to completely sewer the Tahoe basin. Hearings on Water Pollution—
Central and Northern California, supra note 8, at 54.

1 1949 REPoORT 8. Randal F. Dickey. Chairman of the Assembiy Interim Committee
on Water Pollution stated, “In spite of its highly complex nature we can all agree that
water pollution exists for one simple reason—the extreme cost of the works necessary
to restore water quality, In fact, however, those costs are not actually excessive. In
terms of added cost for disposal—and the cost of water must be considered as the
cost of getting it plus the cost of getting rid of it—an added average cost of a few
cents per thousand gallons cannot be considered as excessive. And yet, in spite of this,
the costs are extreme—simply for the reason that both communities and industries,
which in most cases do not themselves enjoy the benefits of corrective measures, tend
to allow the problem to accumulate over the years until it becomes a real financial
burden, When that occurs the difficulties of financing increuse to the point where pro-
posals for correction are often unsuccessful . .. .” Id. at 47.
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Compounding the problem is the fact that a treatment facility is usually not
a profitable venture.4? Only in a very few cases can water be reused for
agriculture or other uses not involving human consumption. Local govern-
ment in California has spent about $150 million in the past five years for
sewage operations; of this, $32 million came from the federal government.48

Saltwater intrusion, the fourth source of water pollution in California, is
a problem affecting most coastal surface and underground water supplies.
Surface saltwater intrusion is caused primarily by a lack of freshwater flow
to restrain saltwater flow landward.4® Groundwater salt intrusion is usually
the result of lowering the freshwater table below sea level, creating a saline
flow inland. The greatest intrusion occurs during the dry periods or when
the groundwater supplies are overused.?? The Sacramento-San Joaquin Delta
and the Orange County-San Ana Gap regions have encountered severe in-
trusion problems. The Santa Ana Gap, for example, has been affected by
intrusion since the early 1930°s.5! In 1963, saline waters had intruded
nearly four miles inland, contaminating nearly 5,100 acres of groundwater.52

The final class of pollution problems has come with the advancement in
the technology and use of atomic power.>® There are five basic sources of
radioactive pollutants:3* naturally occurring radioisotopes (of little con-
cern); artificially concentrated or produced radioactive isotopes whose re-
lease is controlled (also of relatively little concern); release of material
directly into the water either by accident or by waste discharge;>5 fallout
from nuclear weapons tests; and wartime nuclear explosions. The greatest
threat, however, seems to be accidental discharge36 and the use of water for
atomic waste disposal. The principal difference between this type of pollu-
tion and the usual more stable form is that with atomic waste the discharge

" Id. at 46.

“ Hearings on Water Pollution—Central and Northern California, supra note 8, at
2. Capital outlay needed to obtain adequate municipal waste treatment for the urban
population in California by 1973 is estimated at $645.2 million. 1 U.S. DEP'T OF THE
INTERIOR, FEDERAL WATER POLLUTION CONTROL ADMINISTRATION, C0oST OF CLEAN
WATER 10 (1968).

@ See BAIN 521.

“ STATE OF CALIFORNIA, DEPARTMENT OF WATER RESOURCES, SANTA ANA GaP
SALINITY BARRIER, ORANGE CoUNTY 34 (No. 147-1, 1966).

“rd. at 1.

®1d.at 115.

*“ For a discussion of the problems of atomic waste disposal with respect to the
marine environment, see page 183 infra.

* McKEE & WoOLF 343,

& “Before the last war the disposal of radioactive waste was a small problem which
presented no great difficulty. The position has, of course, altered very materially since
radioactive substances have been produced artificially and in relatively enormous
quantities in the atomic reuactors built throughout the world. The problem will become
increasingly important as the development of power from nuclear energy proceeds.”
Burns, The Legal Aspects of Atomic Waste Disposal and Transport of Radioactive
Materials in Aromic ENErRGY WaSTE 187 (E. Glueckauf ed. 1961); see INTERNATIONAL
AToMIC ENERGY AGENCY, RADIOQACTIVE-WASTE DISPOSAL INTQO THE SEA 22-23 (Safety
Series No. 5, 1961).

% See WATER FOR IRRIGATION 127-28; Dietz & Harris, How Shall California Govern-
ment Meet the Challenge of Atomic Energy?, 8 HasTINGS L. J. 119, 126 (1957).
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State Control of Water Pollution 7

need only be a very small amount to be dangerous.5? Radioactive wastes
cannot be neutralized quickly by conventional chemical or physical methods.
Control of these pollutants is achieved only by dilution with water or stable
isotopes, or concentration and storage, allowing natural decay to reduce
radioactivity.®® It is clear, therefore, that an after-the-fact approach to the
problem will not only be very dangerous, but difficult and impractical, par-
ticularly under emergency conditions. Thus the best protection consists of
preventive measures: the “establishment of permissible limits, legislation to
enforce these limits, instrumentation and techniques to measure the level
of activity, a national sampling and monitoring program, and plans to stop
the flow of water or warn the population if permissible levels should be
exceeded.”s

II. LEGAL SOLUTIONS TO POLLUTION BEFORE 1949

Before the adoption of the Water Pollution Control Act in 1949 (com-
monly known as the Dickey Act),50 the State Department of Public Health
had primary responsibility for correction and control of pollution in Cali-
fornia.61 The Health Department’s operations, based entirely on a permit
system for approving the discharge of waste into any water supply,®2 focused
primarily on the construction and operation of disposal works.%2 The Depart-
ment was required to investigate all existing and future disposal facilities to
determine their adequacy. If the operations were found inadequate in any
way, the Department could order any necessary changes in the location, de-
sign, or method of operation.%* For all proposed treatment plants, the De-
partment required a disposal system that would operate at 100 percent effec-
tiveness for 20 years.85 Moreover, if there was any danger to public health
or if a nuisance would be created by the facility, the permit was to be de-
nied.¢ If a discharger failed either to obtain a permit or comply with disposal
requirements, the Department could obtain an injunction requiring the adop-
tion of an adequate method of sewage disposal.67

The Health Department argued that the permit system accomplished three
objectives: it protected the public from hazards to health and from nuisances;
it provided a means of preventing pollution before it occurred; and it pro-
tected municipalities from bad investments in treatment facilities that were

% Dietz, supra note 56, at 126,

% McKEE & WoOLF 343.

5 WATER FOR IRRIGATION 132,

% Cal. Stat. 1949, ch. 1549 § 1, at 2782.

¢ See Cal Stat. 1939, ch. 60, § 1, at 611-15. The Department of Health focused on
discharges by industries and municipalities and problems affecting domestic water
supply. They did not become involved in natural sources of water quality degradation
or agricultural pollution.

® Moskovitz, Quuality Control and Re-use of Water in California, 45 CaLIF. L. REv.
586, 587 (1957).

% See 1949 REPORT 37.

“ Moskovitz, supra note 62, at 587.

% 1949 REPORT 55.

“ Moskovitz, supra note 62, at 587.

" People v. City of Los Angeles, 83 Cal. App. 2d 627, 189 P.2d 489 (1948).
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inadequate.%8 It was clear, however, that the claims of the Department were
unrealistic.69 Literal enforcement of the Department’s impractical require-
ments proved difficult or impossible.”® Because the Department required
all proposed treatment plants to operate at 100 percent effectiveness for 20
years, a city was denied a permit if it was only able to fund a facility that
would operate at 80 percent effectiveness.’ In addition, neither a public
health hazard nor a nuisance was tolerated.”? Ostensibly the elimination of
a health hazard should be of primary importance, with consideration of co-
existing nuisances being clearly secondary. Yet under the permit system, if
even a slight nuisance was either created by the treatment process or left
uncorrected, the permit was denied.’® The definition of nuisance com-
pounded the problem. Originally nuisance meant “actual annoyance result-
ing from a disposal operation through creation of odors and unsightli-
ness . ... 74 By 1949, however, the definition had been broadened to include
any deterioration of water quality.”> The use of this strict and unbalanced
approach forced the cities and industries into an all or nothing position:
either build the treatment facility or discharge raw sewage. All too often the
latter choice was made.76

One of the primary responsibilities of an agency dealing with pollution
should be aiding the discharger in the construction of treatment facilities.
The agency’s accumulated knowledge could be of invaluable assistance to
the discharger in the initial planning phases. It was evident, however, that
the Department of Health acted merely as a veto mechanism, giving no posi-
tive or constructive help.”?” The dischargers often found that soon after the
completion of a treatment facility, the Department would alter its require-
ments, necessitating new and costly improvements that could have been
avoided through foresight and prior consultation.?8

* 1949 RePORT 50.

®Id.

™ See Comment, California’s Water Pollution Problem, 3 StaN. L. REv. 649, 650
(1951).

™ 1949 REPORT 55.

= Id. at 50.

7 Id. “Probably the major reason for the excessive pollution of California waters
today may be found in the failure of either the law or the administrators of the law to
properly take into account the relative importance of those effects which are an actual
threat to health, and those which constitute only an economic impairment of water-
quality, or create a nuisance. Failure to properly weigh these three distinct factors in
relation to the immediate and actual conditions surrounding each particular disposal,
contributes to the excessive cost of corrective measures and thereby delays effective
progress, or makes impossible the simple steps which might otherwise be taken.” /d.
at 38.

™1d. at 51.

= 1d.

" Id. at 50.

7 “Undoubtedly the most valuable assistance which the State can render to commu-
nities in their disposal problems is to provide sound advice in planning and program-
ming, based upon the experience of the many communities which have undertaken
such projects in prior years. Unfortunately this type of positive assistance is not forth-
coming and actually cannot be efficiently provided under the restrictions of the present

permit law,” Id. at 53.
™ Id.
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State Control of Water Pollution 9

Another failing of the permit system was the inability of the Health De-
partment to cordinate the various agencies involved in pollution activities.”
By 1949 there were 84 state and federal agencies, along with 28 types of local
agencies that had some connection with the problems of pollution.8® Of
these, 16 federal, 27 state, and all the local agencies had a direct concern in
controlling pollution.8! With such a profusion of agencies, the inevitable re-
sult was considerable confusion through overlapping authority and conflict-
ing requirements.82 At the local level there was an extremely wide range
of law concerning water pollution. In most counties, there were practically
no ordinances specifically dealing with pollution, and the laws that were
enacted were primarily directed toward abating specific pollution prob-
lems.83

The 1949 Assembly Interim Committee on Water Pollution proposed a
new and radically different attack on water pollution in California. To rectify
the inadequacies of the permit law, the committee first recommended that
the problems of pollution constituting a menace to health be separated from
those creating economic damage.8¢ The elimination of a threat to the public
health was not to be restricted by less important considerations such as pollu-
tion or nuisance. The committee also felt that the state should not set both
the requirements of a discharge and the means of meeting them.85 Where
these responsibilities were commingled, there was a tendency for the agency
granting approval to allow only very conservative systems of treatment,
which often resulted in overdesign and higher costs.8¢ By allowing communi-
ties freedom in meeting the requirements in any legal way they desired,
newer, more cfficient operations could be developed. To solve the extreme
decentralization of pollution activities, the committee recommended that the
control of the economic problems of pollution be coordinated at all levels,
with the primary power at the local level where most of the problems and in-
terests lay.87 The committee suggested a system of regional boards with juris-
diction corresponding to the major watershed regions of the state, each board
having primary responsibility for pollution efforts within its region. A state
board was necessary to coordinate the activities of the regional boards and
the statewide agencies.88

The assembly committee further recommended a program of financial
assistance to help communities to construct treatment facilities.?® Funds
would be allocated on the basis of urgency, with deferred repayment where

®Id. at 107, '

® Id. at 32.

* Jd. Among the agencies involved in the control of pollution were the Departments
of Fish and Game, Public Works, Agriculture, and Industrial Relations, and the divi-
sions of Architccture, Real Estate, and Oil and Gas. Comment, supra note 70, at 651.

% 1949 REPORT 8.

B Id. at 35.

8 Id. at 108.

¥ See id. at 56, 105.

®1d. at 56.

5 1d. at 108.

8 1d.
®Id.
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the cost was greater than the local government could currently afford.
Finally, the committee proposed a comprehensive study that would develop
better means of sewage treatment and pollution control for all waters of the
state.?0 The research was to be directed by the Division of Water Resources.

III. CURRENT CALIFORNIA LAw

Following the recommendations of the Assembly Interim Committee on
Water Pollution, the 1949 legislature enacted a radically different water pol-
lution control law. The present California system is divided into two broad
jurisdictions. The Department of Public Health has responsibility for all
actual hazards to the public health, while the state and regional water quality
control boards have responsibility for all economic damage to the state. This
division of authority is delineated in the definitions of “contamination,” “pol-
lution,” and “nuisance.” “Contamination” is confined to discharges of waste
which actually create a public health hazard.®! “Pollution” exists if the water
is adversely and unreasonably affected by a discharge of waste®? which cre-
ates no hazard to the public health.%? “Nuisance” refers to damage to a com-
munity through unsightliness or odors caused by the unreasonable disposal of
waste.%¢ These definitions “delineate the separate and mutually exclusive
regulatory responsibilities of the health authorities and the water pollution

®Jd.

® ¢« ‘Contamination’ means an impairment of the quality of the waters of the state
by sewage or other waste to a degree which creates an actual hazard to the public
health through poisoning or through the spread of disease. ‘Contamination’ shall include
any equivalent effect resulting from the disposal of sewage or other waste, whether or
not waters of the state are affected.” CarL, WATER CoDE § 13005 (West Supp. 1968).

°2 There is no clear definition of “adverse and unreasonable” conditions. As yet the
failure to provide such a definition has not created any serious problems, but it has
made it difficult at times to prove the existence of “statutory” pollution. Interview with
Richard A. Bueerman, Executive Officer of The Santa Ana Regional Water Quality
Control Board, in Riverside, California, June 20, 1968.

% ¢ ‘Pollution’ means an impairment of the quality of the waters of the state by
sewage or other waste to a degree which does not create an actual hazard to the public
health but which does adversely and unreasonably affect such waters for domestic, in-
dustrial, agricultural, navigational, recreational or other beneficial use, or which does
adversely and unreasonably affect the ocean waters and bays of the state devoted to
public recreation.” CAL. WATER CODE § 13005 (West Supp. 1968).

& « “Nyjsance’ means damage to any community by odors or unsightliness resulting
from unreasonable practices in the disposal of sewage or other wastes.” CaL. WATER
CobpE § 13005 (West Supp. 1968). Paul R. Bonderson, Chief of the Division of Water
Quality Control of the State Water Resources Control Board, has stated that the defi-
nition of nuisance is somewhat a mystery. He felt that it served no valid function other
than further defining “pollution.” Interview with Paul R. Bonderson, Chief of Div. of
Water Quality, State Water Resources Control Board, in Sacramento, California,
February 16, 1968. Initially there was some confusion about the extent of the definition
of nuisance—particularly with respect to air pollution and nuisance created by land
dumps. The State Attorney General held:

Without prolonging this discussion, it seems to us that the evidences of the legislative

intent overwhelmingly establish a purpose to confine the control functions of the

regional water pollution control boards to waste disposals into, upon or affecting
water. For this reason, we conclude that the definition of “nuisance,” properly con-
strued in relation to the larger enactment of which it forms a part, does not invest
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control boards over the effects of water quality impairment . . ..”% How-
ever, a condition of contamination and pollution could exist simultaneously,
giving both agencies jurisdiction.?¢ Despite this potential conflict and overlap
of authority, both the Health Department and the water quality control.
boards have generally expressed satisfaction with the definitions contained in
section 13005.97 When both contamination and pollution exist, it has been
customary for the two agencies informally to determine which is best equipped
to deal with the particular problem.?® As yet, there has been no instance
of serious conflict over jurisdiction.9?

In addition to the water quality control boards and the Department of Pub-
lic Health, the Department of Fish and Game plays a role in the prevention of
harmful effects resulting from the discharge of waste. Since this department
derives its authority from the duty to protect the fish and wildlife of the state,
it is not restricted by the definitions of pollution and contamination. There
are also numerous miscellaneous provisions and agencies designed to deal
with specific pollution problems.

A. The Regional Water Quality Control Boards

1. Structure of the Regional Boards

California Water Code § 13000 provides in part:

The Legislature . . . declares that it is necessary to provide means for

the regional control of water pollution since problems of water pollu-

tion in this state are primarily regional and dependent upon factors of

precipitation, topography, population, and recreational, agricultural

and industrial development which vary greatly from region to region.
This regional concept forms the foundation of the California system of pol-
lution control. The regions correspond to the seven main watershed basins
of the state,100 thus giving one agency complete jurisdiction over a stream or
river from beginning to end. The only exception to the region-basin structure
is the coastal metropolitan area of Southern California where demographic

the regional boards with authority over garbage disposals which do not affect the
waters of the State. 16 Op. CaL, ATT'Y GEN. 125, 130 (1950).
Despite this ruling, however, the Santa Ana Regional Board has used its power to con-
trol “nuisances” to abate odors coming from a treatment facility. Since these odors
do not come from the receiving waters themselves, the regional boards are technically
without jurisdiction to abate them. Interview with Richard A. Bueerman, supra note 92.

" 26 Op. CaL. ATT'Y GEN. 253, 254 (1955).

" Id. at 254, 255.

% Interview with Paul R. Bonderson, supra note 94; Interview with Herbert B. Foster,
Chief, Bureau of Sanitary Engineering, Department of Public Health, in Berkeley,
California, February 21, 1968,

“ Interview with Herbert B. Foster, supra note 97.

*Id.

1% CaL. WATER CoDE § 13040 (West Supp. 1968). Examples of the regions are the
San Francisco Bay region, covering all the bay area and the lower part of the Sacra-
mento-San Joaquin River Delta; the Central Valley region, covering the Great Valley
from Bakersfield to the Oregon border; and the Lahontan region which extends from
San Bernardino, along the east side of the Sierra Nevada mountains, to the Oregon
border.
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and political considerations required the division of the southern coast into
three small regions.101

Each board consists of seven members appointed by the governor?2 to
a term of four years.193 To assure adequate representation of all interest
groups in each region, the governor is required to appoint a member from
each of the following classes: water supply, conservation, or production;
irrigated agriculture; industrial management; municipal government; county
government; recreation and wildlife; and the general public.1%4 In addition to
the statutory requirements (the composition of the board and the appoint-
ment of an executive officer),1%5 each board is free to staff and structure its
organization according to the needs of the particular region. The internal
structure may be influenced by such factors as the geographical, demo-
graphic, and hydrographic nature of the region or by the preference of the
executive officer and the board.1°¢ The board meets at least once each calen-
dar quarter, but additional meetings may be called by the chairman or two
members.107

2. Formulation of Regional Water Policy

The major activities of the regional boards, as outlined in California Water
Code § 13052,198 include coordinating water quality activities within the
region;'%9 assisting dischargers in waste disposal programs;!1® requesting
enforcement of laws relating to pollution and nuisance;!!! formulating and

" See WATER RESOURCES ENGINEERS, INC.,, AN INTERAGENCY SYSTEM FOR WATER
QUALITY MANAGEMENT 31 (1962). The political and hydrographic boundaries are quite
similar, but since some of the hydrographic boundaries are blurred, political lines were
found more useful. Interview with Richard A. Bueerman, supra note 92.

102 CAL. WATER CopE § 13041 (West Supp. 1968).

19 CAL. WATER CobDE § 13042 (West Supp. 1968).

™ CaL. WATER CoDE § 13041 (West Supp. 1968).

*® CAL. WATER CobE § 13050(c) (West Supp. 1968).

18 See WATER RESOURCES ENGINEERS, INC., supra note 101, at 35,

7 CAL. WATER CoDE § 13043 (West 1956).

& Activities of the regional boards in terms of expenditures (roughly corresponding
to manpower allocations): Monitoring and compliance checking, 31.99%; Estab-
lishing discharge requirements, 28.0% ; Meetings, hearings and public relations, 9.3%;
Long range policy development, 9.1% ; Enforcement actions, 6.9% ; Financial assistance
programs, 1.8%; Well drillers report filing, 1.1%; General administration, 11.9%.
WATER RESOURCES ENGINEERS, INC., supra note 101, at 33.

® The task of coordinating pollution control activities is usually done at the regional
level through regular meetings of an inter-agency coordination committee. In addition,
interested agencies such as the Health Department and the Department of Fish and
Game regularly attend regional meetings and are consulted for their opinions on re-
gional policy and particular pollution problems. Interview with John B. Harrison, Ex-
ecutive Officer of the San Francisco Bay Regional Water Quality Control Board, in
Oakland, California, February 10, 1968; interview with Richard A. Harris. Chief En-
gineer, Los Angeles Regional Water Quality Control Board, in Los Angeles, California,
July 20, 1968; interview with Richard A. Bueerman, supra note 92,

" Moskovitz, supra note 62, at 593,

' This provision is rarely used by the San Francisco regional board, although there
are times when the board will ask the Fish and Game Department to help in gathering
evidence. Interview with John B. Harrison, supra note 109. The Los Angeles Regional
Board, however, makes extensive use of an administrative agreement between the board
and the City and County of Los Angeles and the City of Glendale. The local govern-
ments have agreed to issue waste discharge permits which conform to the board’s pol-
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adopting long-range plans and policies for water pollution and quality con-
trol in the region; recommending projects to the state board considered eli-
gible for any financial assistance available from the state or federal govern-
ments;12 and reporting to the state board and the appropriate local health
officer any case of contamination in the region which is not being corrected.
By far the most important duty of the regional boards is the establishment of
regional policies for water pollution and quality control!1? and the establish-
ment of waste discharge requirements.'* The regional boards distinguish
between policies for the control of pollution and policies for the control of
water quality. As noted previously, pollution control relates simply to waste
discharges that unreasonably degrade the water.115> Water quality control,
on the other hand, may encompass any factor that unreasonably impairs
beneficial use of the water.116 This means that in formulating water quality
policy, the boards are to consider such factors as “saline intrusion, the reduc-
tion of waste assimilative capacity caused by a reduction of the quantity of
water, and watershed management projects as they may affect water
quality.”117

An important characteristic of the California system is that it is based on
a case-by-case analysis, “a feature that militates against typical or model so-
lutions.”218 There is, however, a recognized need for some consistency of
control within each region.

The purpose of . . . regional water quality control policies is to provide

the basis for maintaining water quality sufficient to protect designated

beneficial uses in a given basin, stream, or reach and to assure the high-

lution control policy and requirements. After the permit is issued the board adopts it
as the requirement for the particular discharger. The agreement has made the local
authority primarily responsible for enforcing the permits, the regional board having
only ultimate responsibility. Interview with Richard A. Harris, supra note 109.

The Attorney General has ruled that under CAL. WATER CoDE § 13050(d) (West
Supp. 1968), the regional board may request a local district attorney or county counsel
to give legal advice or assistance at board meetings. 15 Op. CaL. ATT'Y GEN. 113
{1950).

12 “The key to effectiveness of any water pollution control program is the ability to
provide physical facilities to treat wastes. Regulations, policies, and enforcement of
requirements are not enough if municipalities and industries do not construct adequate
treatment facilities.” Assembly Interim Comm. on Water, New Horizons in California
Water Development, in CALIFORNIA ASSEMBLY JOURNAL APPENDIX Supp. 40 (Reg. &
1st & 2d Extra. Sess. 1967).

The regional boards have tried to gain the confidence of municipalities in the pollu-
tion abatement program, and have helped local authorities in passing bonds for financ-
ing the construction of treatment facilities. CALIFORNIA ASSEMBLY INTERIM COMM. ON
WATER, A PROPOSED WATER RESOURCES CONTROL BOARD FOR CALIFORNIA—A STAFF
STUDY 15 n.1 (1966) [hereinafter cited as STAFF STUDY].

s Car, WaTER Cobpre § 13052(e) (West Supp. 1968). The Statewide Policy for the
Control of Water Pollution may be found in 23 CAL. ApMIN. CopE §§ 2150-71 (1967).

14 CaL. WATER CobE § 13053 (West 1956): “Each regional board shall prescribe re-
quirements relative to any particular condition of pollution or nuisance, existing or
threatened, in the region.”

15 CAL. WATER CoODE § 13005 (West Supp. 1968).

B¢ CaL. WATER CoODE § 13005 (West Supp. 1968).

1744 Op. CAL. ATT'Y GEN. 126, 128 (1964),

18 McKEE & WOLF 34,
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est water quality consistent with maximum benefit to the people of the
state. They will also provide guidance to all persons whose actions may
affect the quality of the water and will provide a basis for establishing
surveillance and enforcement programs, and for directing coordinated
efforts in water quality control by federal, state and local public agencies
and private industry.!19
Besides serving as a guide for the regional boards, the regional policy must
also be taken into consideration by all state agencies in their water-related
activities in the region.!2° The policy must include a delineation of the water
to which it applies, the beneficial uses to be protected, water quality indi-
cators??! to be employed to measure and define water quality, water quality
objectives!?? to protect the designated beneficial uses, and the practicability
and means of achieving the objectives.1?8
Establishment of the beneficial uses of water is perhaps the most signifi-
cant task of the regional boards.'?* A central concept in California pollu-

1% California State Water Resources Control Board, Statewide Policy for the Control
of Water Quality, Dec. 18, 1967, art. II, § C1 [hereinafter cited as Water Quality
Policy]. As a practical matter, the regional policies serve best as a guide and check on
the actions of the boards; the board is kept in touch with its responsibilities. Interview
with John B. Harrison, supra note 109. The Los Angeles Board has found the policy
formulation process an effective means of gathering data, particularly on groundwater.
Interview with Richard A. Harris, supra note 109.

120 CAL. WATER CoDE § 13052.3 (West Supp. 1968).

12 “VWater quality indicators are constituents or characteristics which serve to meas-
ure water quality. Examples of indicators are:

temperature, dissolved oxygen (DO), biochemical oxygen demand (BOD). hvdrogen

ion activity (pH), chloride, bacterial appearance ....”
Water Quality Policy, art. I, § B.

= “Water quality objectives shall:

a. protect all designated beneficial uses and assure the suitability of the water for
these uses;

b. provide protection for each beneficial use designated for protection to the greatest
extent practical and consistent with the maximum benefit to the people of the state;

c. be compatible with the environment, i.e., include a realistic appraisal of the effect
of the natural water quality factors existing in the zone under consideration; and

d. consider any identifiable water quality factors that do or may adversely affect
water quality.” Water Quality Policy, art. II, § Cé6.

123 Water Quality Policy, art. I, § C4.

= Water Quality Policy, art. I, § E, defines “beneficial uses” as “that use of water
that is, in general, productive of public benefit, which promotes the peace, health,
safety, and welfare of the people of the state.

“1. Beneficial uses of the waters of the state that may be protected against damage
resulting from quality degradation include but are not necessarily limited to:

a. domestic and municipal supply;

b. agricultural supply;

c. industrial supply (including power generation);

d. propagation, sustenance and harvest of fish, aquatic life (including shellfish) and

wildlife;

e. recreation;

f. esthetic enjoyment;

. navigation.

“2. Waste disposal. dispersion and assimilation are economic beneficial uses of water
but shall be regulated as required to protect other beneficial uses. These economic bene-
ficial uses shall be considered in the process of establishing a water guality control
policy.”
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tion law is “unreasonable use.”125 All adverse effects on the beneficial uses
of the waters are not prohibited, only those which are unreasonable.12¢ These
two factors, “adverse effects” and *“‘unreasonableness,” underlie the entire
system of pollution control in California.’27 The law recognizes that water
has a basic absorption capacity—even for raw sewage.12®8 Only when the
degradation of water quality becomes ‘“unreasonable” does the statutory
machinery force abatement. “Reasonableness” is determined through the es-
tablishment of the beneficial uses of the waters.12® The regional boards do
not “set” the uses of water, but merely “recognize” its actual existing uses.13¢
This involves consideration of the land and water resources of the region,131
the statewide water plans affecting the region,132 and any present and future
uses of the water. For example, the “beneficial use” of water along a city
waterfront will most likely be shipping and navigation, while water in a
mountain stream will be used for recreation or fish propagation. The regional
boards must then adopt and enforce water standards consistent with the
designated beneficial use.

Since the boards must hold public hearings before adopting any regional
policy,133 interest groups within the community may express their opinions

1% CALIFORNIA STATE WATER QUALITY CONTROL BOARD, NO MORE WATER ... So
WHAT? 14 (no date).

28 WATER FOR IRRIGATION 12, The concept of reasonableness is derived from the Cali-
fornia Constitution which provides in part that: “It is hereby declared that because of
the conditions prevailing in this State the general welfare requires that the water re-
sources of the State be put to beneficial use to the fullest extent of which they are
capable, and that the waste or unreasonable use or unreasonable method of use of water
be prevented . ...”

CaL, Consr, art, 14, § 3 (West 1954). See also CaL. WATER CobE § 100 (West 1956)
for a similar provision.

7 Tt has already been pointed out that pollution consists of an adverse and un-
reasonable effect on beneficial water uses, and that nuisance consists of damage caused
by unreasonable practices in waste disposal. These two elements of adverse effect or
damage and of unreasonableness are of central importance in understanding the present
law. The mere fact that there is a discharge of waste does not automatically mean
that there is a pollution or nuisance.” (emphasis supplied) UNIVERSITY OF CALIFORNIA,
COMMITTEE ON RESEARCH IN WATER RESOURCES, CONFERENCE ON LEGAL PROBLEMS
IN WATER RESOURCES 18 (1957).

18 Moskovitz, supra note 62, at 591.

12 UNIVERSITY OF CALIFORNIA, supra note 127, at 19,

1% Tnterview with John B. Harrison, supra note 109,

3123 CaL. ApMIN. CODE § 2162 (1967).

2 CaL, WATER CODE § 13052.1 (West Supp. 1968). Although the state and regional
boards must “take cognizance of” the major California water plans, there has yet to be
an incidence of serious conflict. However, there has been some indication of potential
conflict in the recent decision of the state board to drop the salinity standards from the
policies of the San Francisco and Central Valley regions. Salinity control in the Sacra-
mento-San Joaquin Delta is beyond the scope of this chapter, but water quantity in the
Delta is an important factor in reducing the harmful effects of saltwater intrusion. These
considerations have presented substantial problems with respect to the California Water
Plan, which will significantly reduce the amount of fresh water flow into the Delta. For
the present, the two regions concerned will not involve themselves with salinity, at
least until the existing conflicts are resolved. Interview with Paul R. Bonderson, supra
note 94,

13 CAL. WATER CoODE § 13052.2 (West Supp. 1968).
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about the uses of particular water.124 In addition, each board makes its own
observations to determine the current uses of water within its region.35 If
more than one beneficial use exists, the boards are required to adopt the
higher use.136 If, therefore, the board finds that certain water is being used
both as a domestic and industrial water supply, the “beneficial use” must
be designated as domestic supply. Such a designation would require a higher
water quality standard than would be necessary for water used only for
industrial supply. Priorities of “beneficial uses” are not rigidly fixed by law,
but rather are determined after considering all the factors noted above.
Merely because a few boys swim off a pier used by a steamship company
does not mean that the regional board must recognize a “recreational” bene-
ficial use.

Once a water quality control policy is agreed on, the regional board must
file the policy with the state board. The policy becomes effective in 60 days
unless the state board specifically disapproves it.137 Water pollution policies,
on the other hand, need be sent to the state board only if requested.138 As
a matter of practice, the state board has interfered rarely with the judgment
of the regional boards.13? Only if interstate waters are involved does the state
board regularly exercise its approval power.140 In those cases, the state board
is concerned with presenting a unified state water policy to the Federal Water
Pollution Control Administration in compliance with the Federal Water
Pollution Control Act.14!

3. Jurisdiction
The regional board system has jurisdiction over all waters of the state!4?

3 The Santa Ana region, for example, maintains a list of some 125 persons or
agencies who are regularly notified about policy hearings. Interview with Richard A.
Bueerman, supra note 92.

1% The San Francisco board, for example, makes extensive use of a patrol boat. both
for finding violators and for surveying existing uses of the water in the bay area. Inter-
view with John B. Harrison, siipra note 109,

13 Water Quality Policy, art. I, § Cl11.

13 CaL. WATER CoDE § 13052.2 (West Supp. 1968). If the state board rejects a par-
ticular section of the regional policy, the problems are sent to a joint meeting of the
state and regional boards to be resolved. Interview with Richard A. Bueerman, supra
note 92.

1 CaL. WATER CoDE § 13052(h) (West Supp. 1968). The state board usually does
not review local pollution policy unless it affects the statewide policy or has statewide
implications. Interview with Richard A, Bueerman, supra note 92.

" Interview with Paul R, Bonderson, supra note 94.

" rd,

M If the states submit water quality criteria applicable to interstate waters within
the state, and a plan for their implementation and enforcement. the Federal Govern-
ment will adopt the criteria as its standard. If the states do not act, the Secretary of
the Interior, acting through the Federal Water Pollution Control Administration, is
required to promulgate the appropriate standards. Federal Water Poliution Control
Act, 33 US.CA. §466g(c) (Supp 11, 1968).

142 See CaL. WATER CoDE § 13005 (West Supp. 1968). “All waters. surface or under-
ground, fresh or saline, within the boundaries of the state are under the protection of
these statutes. The ocean to a distance of three nautical miles out from the outermost
islands adjacent to the coast and all bays, harbors, inlets, and estuarics arc within the
boundaries of the state for this purpose. And all streams. lakes. reservoirs. and ponds
within the state. whether publicly or privately owned, are likewise included.” Moskovitz,
supra note 62, at 589,
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and over all persons!43 in the state who are either proposing to discharge or
who are presently discharging waste.24¢ With respect to jurdisdiction, how-
ever, two problems arose soon after adoption of the new act. These problems
involved the meaning of “industrial waste” and jurisdiction over indirect dis-
charge not directly affecting the waters of the state.245 In regard to the first,
the original act defined pollution to include degradation of water by sewage
and industrial waste.146 The term “industrial waste” proved somewhat am-
biguous, requiring several opinions from the state attorney general to define
its scope. It was held to include construction wastes,!47 drainage from inop-
erative mines,'48 debris from mining operations,4? siltation caused by ex-
traction of minerals from stream beds,15° overflows of waste waters,15! and
temperature increases due to hydroelectric operations.?52 In 1967, however,
the legislature changed the definition of pollution by substituting “other
wastes” for “industrial waste.””153 “Other wastes” are now defined as “any
and all liquid or solid waste substance, not sewage, from any producing,
manufacturing or processing operation of whatever nature.”’154

The second problem, indirect discharges, arose in the context of sewer
wells and discharges from residential cesspools and septic tanks. Although
there was authority to the contrary,'55 the State Attorney General held that
under the original act the regional boards did not have any jurisdiction over
“indirect” discharges.156

Discharges from individual waste disposal systems located beneath the

ground, such as septic tank systems in which waste effluents are bac-

teriologically treated and then dispersed through connecting leaching
fields, are ‘indirect’ discharges, and as such are beyond the prohibitory
powers of regional boards.157

12 “Person” as defined by CaL. WATER CoDE § 13005 (West Supp. 1968), includes
“any city, county, district, the state or any department or agency thereof.” The section
does not include any facilities operated by the federal government. See Op. CAL.
ATT'Y GEN. 317,319 (1964).

M CAL. WATER CoDE §§ 13054-54.1 (West Supp. 1968).

& A “direct” discharge has been interpreted to mean “one which goes ‘from the final
control of the discharger immediately into either surface or underground waters with-
out an intervening natural filtration or evaporation process.’ ” 48 Op. CAL. ATT'Y GEN.
85, 87 (1966). An “indirect” discharge is defined as “one in which there is a ‘disposal
of sewage on land with a possible subsequent movement by evaporation or percolation
into surface or underground waters.” ” Id.

MO CaL. WATER CODE § 13005 (West 1956), as added by Cal Stat. 1949, ch, 1549, §
1, at 2783.

1716 OpP. CAL. ATT’y GEN. 125, 131 (1950).

18926 Op. CaL. ATT’Y GEN. 88 (1955).

927 Op. CaL. ATT'Y GEN. 182 (1956).

1032 Op. CaL. ATT'Y GEN. 139, 140 (1958).

5137 Op. CaAL. ATT'Y GEN. 163 (1961).

¥2 43 Op, CAL. ATT'Y GEN, 302 (1964).

18 Cal. Stat. 1967, ch. 1447, § 6, at 3375-76.

% CAL. WATER CoDE § 13005 (West Supp. 1968).

> Legislative Counsel, Opinion, in CALIFORNIA ASSEMBLY JOURNAL 6115 (Reg. Sess.
1967).

1@ “Under section 13054.3 of the Water Code, a regional quality control board does
not have the authority to prohibit the discharge of sewage or industrial waste into
underground areas or strata, unless the discharge is made directly into underground

waters.” 48 Op. CaL. ATT'Y GEN. 85, 86 (1966).
157 48 Op. CAL. ATT'Y GEN. 85, 87 (1966).
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This controversy has been resolved, largely by a 1967 amendment to Water
Code § 13054.3158 which permits the regional boards to regulate indirect
means of discharging waste.'5? The problem has not been solved entirely,
however, for under § 13054.3 the regional boards are given only the power
to “regulate” the indirect discharge of waste, not the power to “prohibit” it.
This distinction, for example, has blocked the San Francisco board’s at-
tempts to prohibit the use of septic tanks when there is an overflow of sewage
into the bay.16® The mere ability to “regulate” the use of septic tanks has thus
far proved largely illusory since individual violations are extremely difficult
to detect and correct. The board would prefer the police power of prohibi-
tion, as with direct discharges,161 to prevent damage to waters due to sewage
overflow.162

4. Waste Discharge Requirements

Regional policy is enforced primarily by a two-step procedure. The re-
gional boards first establish waste discharge requirements for each discharger
consistent with the recognized beneficial uses of the water affected. If the
discharger fails to conform with the established requirements, the boards
may then issue a cease and desist order formally demanding compliance.
Each board is required to set discharge requirements for “any particular con-
dition of pollution or nuisance, existing or threatened, in the region.”163 The
boards generally use several methods for learning of conditions of pollution
or waste discharge in addition to the general power to investigate any source
of water pollution or nuisance within the region.164 All persons proposing
a discharge must file a report with the regional board.185 A discharger must
also report any “material change” in the nature of the discharge (the char-
acter, location, or volume) to enable the board to make any appropriate ad-

158 Cal, Stat. 1967, ch. 1447, § 11, at 3377,

% CAL. WATER CODE § 13054.3(b) (West Supp. 1968): “Each regional board, within
its region, may prescribe requirements of the type specified in Section 13054, which
shall be applicable to all indirect discharges of sewage from family dwellings within a
designated area....Upon adoption, such requirements shall be enforceable, jointly
and severally, against any discharger within the area designated who is in violation
thereof.”

1% Interview with John B. Harrison, supra note 109.

8 CAL. WATER CoODE § 13054.3(a) (West Supp. 1968)

%2 Interview with Yohn B. Harrison, supra note 109. It would seem, however, that
the desired results could be reached by making the discharge requirements so stringent
that the use of septic tanks would effectively be stopped.

183 CAL. WATER CODE § 13053 (West 1956). “Threatened” is defined as “a reasonable
probability that the act or event will occur.” CAL. WATER CoDE § 13006 (West 1956).
Note also that § 13053 refers only to conditions of pollution within the board’s region.
The Attorney General has inferred from this that the regional boards have no jurisdic-
tion to set requirements in regard to pollution originating outside their region. See 43
Op. CAL. ATT'Y GEN. 317, 318 (1964).

18 CAL, WATER CoDE § 13055 (West Supp. 1968).

168 CaL. WATER CODE § 13054 (West Supp. 1968). This section is applicable only to
those who discharge waste other than into a community sewer system. When discharge
is into such a system, ultimately the city will be regulated through its treatment opera-
tions. The regional boards are only interested in the quality of the effluent being dis-
charged into the open waters. The boards are also given the power to require any dis-
charger existing at the enactment of the pollution law in 1949 to file a report of the
discharge for the purpose of setting requirements. Id.
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justments in the requirements.166 Failure to file a required report constitutes
a misdemeanor.16” The board may also request the local district attorney
to institute proceedings to halt the discharge of waste and require the filing
of a requested report.168 Should the discharger feel that the report require-
ments are too stringent, he may appeal to the state board for relief.169

In addition to the reports required by statute, the regional boards may
compel other state or local agencies to investigate and report on the technical
aspects of a specified condition of pollution.170 This is particularly valuable
because the boards may thereby use the aid of experts and the experience
of other agencies. 17! The boards also rely on the information given by inter-
ested persons in the community.17? Finally, the boards learn of poliution
through referrals from other state agencies, particularly the Department of
Health and the Department of Fish and Game.173

1% CAL. WATER CoDE § 13054.1 (West Supp. 1968).

1 CAL. WATER CoDE § 13054.4 (West Supp. 1968). Each day following the failure
to file the requested report constitutes a separate offense. Id.; see CAL. WATER CODE §
13055.1 (West Supp. 1968) which makes it a misdemeanor to fail or refuse to furnish
any technical reports requested. These penalty sections are rarely used, primarily be-
cause it is easier to acheive cooperation informally. Interview with Richard A. Harris,
supra note 109,

8 CaL. WATER CODE § 13054.5 (West Supp. 1968): “Upon failure of any person
or persons to file a report as required by Sections 13054 and 13054.1, a regional board
may certify the facts to the district attorney for the county in which the discharge or
proposed discharge does or will occur, and the district attorney shall petition the supe-
rior court in and for that county for the issuance of an injunction requiring such person
or persons to file the required report and restraining such person or persons from dis-
charging sewage or other waste within the region until the required report has been filed.
In any such suit, the court shall have jurisdiction to grant, without requiring bond or
other undertaking, such prohibitory and mandatory injunction, either preliminary or
final, as the facts may warrant.”

10 CaL. WATER CODE § 13055 (West Supp. 1968): “Any person who has been re-
quired to make such reports entailing a substantial expenditure of time or funds which
are not directly related to the appraisal of the existence or threat of pollution may,
within 30 days of the determination of the regional board in the matter, appeal such
determination to the state board. The state board shall determine the reasonableness
and relationships of burdens and costs to benefit of such report and, within 60 days,
shall affirm, modify, or annul the determination of the regiona! board. Pending such
determination by the state board, the requirement to furnish the reports shall not be
effective.”

1 CAL. WATER CobE § 13052(c) (West Supp. 1968). Note, however, that the penalty
provisions (§§ 13054.4-54.5, 13055.1) are not applicable to the state or any depart-
ment, agency, officer, or employee of the state. CAL. WATER CoDE § 13057 (West Supp.
1968). Nevertheless, this section specifically permits the use of other legal remedies
such as mandamus.

1 Moskovitz, supra note 62, at 593.

2 John B. Harrison, Executive Officer of the San Francisco Board, noted that the
board makes extensive use of a patrol boat to find dischargers. Harrison also indicated
that a great percentage of the reports of pollution came from interested persons or
groups within the community, particularly such groups as sportsmen and conservation-
ists. Interview with John B. Harrison, sipra note 109.

™ Such referrals are required by law when the agencies discover a condition of pol-
lution or nuisance. CAL. HEALTH & SAFETY CODE § 5413 (West 1955) and CaL. FisH &
GaME CoDE § 5651 (West 1958). Fish & Game Code § 5651 requires the Fish and
Game Department to report only “continuing and chronic” conditions of pellution. As
a matter of practice, however, the department regularly reports all conditions of
pollution. Interview with Jack C. Fraser, Chief of the Water Projects Branch, Depart-

HeinOnline 1 U.C.D. L. Rev. 19 1969



20 University of California, Davis

The regional boards are given wide discretion to determine the extent of
the preliminary investigations before setting discharge requirements.1’# In-
vestigations vary from formal hearings for large treatment facilities to
informal meetings for small dischargers. A hearing is mandatory only when
the board sets requirements for indirect discharges from family dwellings.175

The regional boards are obligated to achieve the “highest water quality
consistent with the maximum benefit to the people of the state . . . .”176 The
requirements, therefore, are to be no stricter than needed to protect the
beneficial use designated.177

The formulation of waste discharge requirements should be so de-

signed as to (1) secure that degree of care in the planning and operation

of works for the treatment and disposal of sewage and other wastes as
will adequately protect the public health and the beneficial uses of
waters of the State and (2) at the same time permit the legitimate
planned usage of those waters for receiving suitably prepared wastes
so that an orderly growth and expansion of cities and industries may be
possible.178

Basically, then, the boards must weigh the ‘“relative economic and social

values of the disposal of the wastes against the beneficial uses of the water

affected by such disposal.”179

Two aspects of the discharge requirements are notable. First, the require-
ments may only be phrased in terms of the standard of water quality de-
sired.180 The requirements may not specify the means or processes by which
the water standard will be achieved or maintained. This means that the
regional boards may not become involved with the location, construction,
or operation of the treatment facility. Thus, for example, a sewage or waste
disposal site may not be rejected by a board merely because of a threatened
nuisance or potential depreciation of neighboring property values.'®! The
1949 Assembly Interim Committee on Water Pollution, in proposing new
pollution legislation, felt that the individual discharger was in the best posi-

ment of Fish and Game, in Sacramento, California, February 20, 1968. The Santa
Ana Regional Board has found that apart from its own observations, the Health De-
partment has reported most of the cases of pollution in the region. Interview with
Richard A. Bueerman, supra note 92.

16 Opr. CAL. ATT'Y GEN. 112, 114 (1950).

175 CAL. WATER CobE § 13054.3(b) (West Supp. 1968). The Attorney General has
ruled that the regional boards may set discharge requirements for family dwellings in
advance and, where adequate, local health ordinances may be adopted as the require-
ments. 16 Op. CAL. ATT'Y GEN. 112 (1950).

1% CAL. WATER CoODE § 13000.2 (West Supp. 1968).

7 Moskovitz, supra note 62, at 593. Should the requirements be set too high, the dis-
charger may appeal the decision to the state board for review. The appeal procedures
are discussed in text accompanying notes 241-48 infra.

1823 CAL. ADMIN. CODE, § 2161(d).

' WATER FOR IRRIGATION 13,

1% Car. WATER CODE § 13064 (West 1956): “No order issued under the provisions of
this article shall specify the design, location, type of construction or particular manner
in which an operation causing or threatening to cause a condition of pollution or
nuisance is to be corrected, and the person so ordered shall be permitted to correct the
condition in any lawful manner.”

116 Op. CAL. ATT'Y GEN. 200, 201-02 (1950).
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tion to design the most efficient means of treating his effluent.182 However,
the boards are not powerless to prevent a nuisance, since the disposal require-
ments for the facility may be stringent enough to bar such an occurrence.?83

Second, the discharge requirements may reflect several systems of regula-
tion. McKee and Wolf state that water quality criteria should have three
essential characteristics to be of maximum usefulness:
[A] criterion should be capable of quantitative evaluation by accept-
able analytical procedures. Without numerical criteria, vague descrip-
tive qualitative terms are subject to legal interpretation or admin-
istrative decisions. A criterion should also be capable of definitive
resolution, i.e., unaffected insofar as possible by synergism, antagonism,
or other complicating factors.
There is a tendency, which should be avoided assiduously, to let
criteria become rigid and perhaps ripen into standards. For this reason,
every criterion should be regarded as flexible information to be kept
constantly under surveillance.184
The State Attorney General has ruled that the regional boards may set the
requirements by describing the characteristics of the discharge (effluent
standard), or the characteristics of the water into which the waste is being
deposited (receiving water standard), or by a combination of both.185 The
effluent standard may restrict either the strength or the amount of wastes
that can be discharged, or specify the degree of treatment or percent removal
of a specific pollutant.186

The receiving water standard expresses the quality of the receiving water
to be maintained. The primary advantage of the receiving water standard
is that dilution and the assimilative capacity of the water may be con-
sidered.187 This standard permits “stream zoning” so that regulations may
be tailored to an entire stream or designated section.188 The receiving water
standard used alone, however, may raise administrative problems since it
does not tell the discharger the extent to which he can increase his dis-
charge.1®9 In addition it may be difficult to allocate the water’s assimilative
capacity among the dischargers.19® As a matter of practice, therefore, the
California regional boards favor a combination of both standards, depending
on the conditions of the waters to be regulated and the nature of the efflu-
ent.!t Some pollutants such as oil, for example, are adequately controlled
only by controlling discharge, while others may be handled in terms of what
they do to the receiving waters,

2 See 1949 REPORT 54.

5% 16 Op. CAL, ATT'Y GEN. 200, 20102 (1950).

1 McKEE & WOLF 5.

12 16 Op. CAL. ATT'Y GEN. 203 (1950).

¥ McKEE & WoLF 30.

7 Id,

8 Id.

¥ Gindler, Water Pollution and Quality Controls, in 3 WATERS AND WATER RIGHTS
236 (R. Clark ed. 1967).

1 Jd. at 235.

™ Interview with Paul R. Bonderson, supra note 94.
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The procedure for enforcing the discharge requirements is based on a
system of monitoring by both the discharger and-the regional boards.192 The
boards require the discharger to establish a monitoring system at his own
expensel®3 and make regular data reports.'%¢ Some of the smaller boards
merely require that the results be available for inspection.!®> Depending on
the nature of the discharge and the discharger, the boards may either dictate
formal monitoring requirements or make flexible, informal agreements.!96
The boards make spot-checks, comparing the results with the monitoring
reports from the discharger. If there is a serious descrepancy, the board
contacts the discharger informally and asks him to correct the defect.197
Should this administrative approach fail, the matter is brought before the
regional board in a formal hearing. After the board has gathered all the
relevant facts, it may issue a cease and desist order containing a timetable
for the correction of the problem.198 If the discharger continues to act in
violation of the requirements, the regional board may certify the facts to
the district attorney,!%® who then has the duty to seek an injunction against

192 S.F, Bay PoLLUTION 27.

1% The costs of monitoring are fairly high, particularly in relation to the size and
economic position of some of the dischargers. The cost of sample collection and routine
analysis performed by the discharger may be expected to range from $100 to $200 per
day, per discharger. The total annual cost of continuous self-monitoring -vas estimated
by one discharger to be approximately $40,000. WATER RESOURCES EN¢ NEERs, INC.,
supra note 101, at 42.

¢ The frequency of the reports varies depending on the nature of the rec iving water
and the discharge. In the Santa Ana Region, for example, the most freques t is weekly,
the least frequent is annually, Most dischargers are required to report every wo months.
Interview with Richard A. Bueerman, supra note 92.

% WATER RESOURCES ENGINEERS, INC., supra note 101, at 40.

% John B. Harrison, Executive Officer of the San Francisco board, indic. ted that if
the discharger readily agrees to monitor, the board merely makes an informal agree-
ment with him. But if there is resistance to such a system, the board usually formalizes
the monitoring program, prescribing exactly what the discharger is required to do. The
advantage of the informal approach is that it is considerably more flexible and is easily
altered to meet changing circumstances. Interview with John B. Harrison, supra
note 109.

187 All regional boards surveyed stressed the use of informal contacts when trying to
resolve a pollution problem. Only as a last resort was the problem referred to the full
board.

s “When a regional board finds that the discharge of sewage or other waste within
its region is taking place contrary to any requirements prescribed by the regional
board ... and that such discharge is threatening to cause or is causing pollution or a
nuisance, the board may issue an order to cease and desist and direct that those persons,
firms, or corporations not complying with the requirements, comply forthwith.” CaL.
WATER CopE § 13060 (West Supp. 1968). Between 1959 and September 30, 1966, the
regional boards issued 190 cease and desist orders. Comment, Regional Control of Air
and Water Pollution in the San Francisco Bay Area, 55 Cauir. L, REv, 702, 715 n.123
(1967).

1 CAL. WATER CoDE § 13063 (West Supp. 1968). John B. Harrison, Executive Of-
ficer of the San Francisco board. stated that most of the cases are cleared up merely
by referring the problem to the district attorney. Once the discharger realizes that the
board is serious. he usually complies voluntarily. Harrison feels that the threat of prose-
cution is one of the best methods of forcing cooperation. Interview with John B. Har-
rison, supra note 109. It should be noted that these sections are not applicable to the
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the violator.290 Should the district attorney decline to act, the regional board
may refer the case to the Attorney General for action.20! If the pollution is
transitory, short, or periodic, the regional boards may request the district
attorney to bring an immediate action for summary abatement.202

The regional boards have also been included in a new system for regu-
lating the construction, use, and abandonment of water wells and cathodic
protection wells.2%3 Any person who intends to construct, deepen, or aban-
don a well must file a report of his intention with the Department of Water
Resources.2%¢ A similar report must be filed on the completion of the in-
tended work.205 If, after the reports are submitted and independent investi-
gations are made, the Department feels that well standards are needed to
protect the quality of the affected water, it must refer the matter to the
appropriate regional board and the Health Department.2°6 The regional

state, or any of its agencies or officers. See CAL. WATER CobpE § 13057 (West Supp.
1968). The fact that they are not, however, does not seem to have raised any signifi-
cant problems. Most state agencies are willing to cooperate so long as their programs
are not jeopardized. Even where there is conflict, informal discussion has successfully
resolved problems thus far. Interview with Paul R. Bonderson, supra note 94.

" CAL WaATER CoDE § 13063 (West Supp. 1968): “Upon failure of any person or
persons to comply with any such cease and desist order of the board, the board issuing
the order may certify the facts to the district attorney for the county in which the dis-
charge originates or to the Attorney General if the district attorney declines to act.
The district attorney or Attorney General, as the case may be, shall petition the supe-
rior court in and for that county for the issuance of an injunction restraining such
person or persons from continuing the discharge in violation of the requirements. The
court shall thereupon issue an order directing the person to appear before the court
and show cause why the injunction should not be issued. Thereafter the court shall
have jurisdiction of the matter, and proceedings thereon shall be conducted in the
same manner as in any other action brought for an injunction . . ..

“The court shall receive in evidence the order of the board, evidence as to the validity
and reasonableness of the board's requirements as previously established, and such
further evidence as the court in its discretion deems proper.” Twenty cease and desist
orders have been referred to the local district attorneys since 1959. In only two of these
cases was the state’s request for a court order denied. Comment, supra note 198, at 715
n.124. Several officials in the water pollution program have admitted that the boards
have been setting standards higher than might be allowed by the couris should the
reasonableness of the standards be litigated. Interviews with Paul R. Bonderson, supra
note 94; Richard A. Bueerman, supra note 92; and Richard A. Harris, supra note 109,

L CaL. WaTER CODE § 13063 (West Supp. 1968). Thus far, recourse to the Attorney
General has only been a theoretical problem since the boards have never had to by-
pass the local district attorney. Interview with Paul R. Bonderson, supra note 94. The
San Francisco board, for example has found that although the district attorney may be
slow in acting. he has usually been very cooperative. Interview with John B, Harrison,
supra note 109,

=2 CaL. WATER CopE § 13080 (West Supp. 1968).

™3 CaL. WATER CoDE §§ 13700-806 (West Supp. 1968). “Water Well” includes “any
artificial excavation constructed by any method for the purpose of extracting water
from, or injecting water into, the underground.” CaL WATER CobDE § 13710 (West
Supp. 1968).

A ‘“cathodic protection well” is an “artificial excavation in excess of 50 feet con-
structed by any method for the purpose of installing equipment or facilities for the
protection electrically of metallic equipment in contact with the ground ...."” CaL.
WATER CODE § 13711 (West Supp. 1968).

* CAL. WATER CODE § 13750 (West Supp. 1968).

™5 CAL. WATER CODE § 13751 {West Supp. 1968).

8 CaL. WATER CoODE § 13800 (West Supp. 1968).
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board must, after a public hearing, determine what safeguards are necessary
and then transmit its recommendations to all affected city and county gov-
ernments.2°7 The local governments are required to adopt ordinances within
120 days specifying the standards for well construction, abandonment,
destruction, and maintenance.28 The regional board may review the ordi-
nances and if they are found inadequate, or if the local government refuses
to modify or adopt appropriate ordinances, the board may establish the
necessary standards.209 These standards have the same effect as an ordi-
nance.21® All actions of the regional board under this new act are subject
to review by the state board.?11

The regional boards are not exclusively involved in the regulation and
abatement of pollution and nuisance.?!2

[I1t was not the legislative intent to place in the State Water Pollu-

tion Control Board or in any of its regional boards the exclusive power

to determine whether a nuisance exists and to abate a nuisance created

by the pollution of waters of this state.?13
The Attorney General has held, for example, that a county board of super-
visors may designate themselves a county water quality control board and
may adopt procedures for its operation.2'4 The power to regulate sewage
discharge would be most useful when the county wanted higher standards
than those set by the regional board. The Attorney General has ruled that
a county board of supervisors may prohibit the discharge of wastes in any
designated area within the county, even though the regional board has
permitted it.215

27 CAL. WATER CoDE § 13802 (West Supp. 1968).

23 CAL. WATER CoDE § 13803 (West Supp. 1968).

2 CAL. WATER CoDE § 13805 (West Supp. 1968).

70 CAL, WATER CoDE § 13805 (West Supp. 1968).

a1 CaL. WATER CoDE § 13806 (West Supp. 1968).

22 CaL., WATER CODE § 13001 (West Supp. 1968): “No provisien of this division or
any ruling of the State Water Resources Control Board or a regional water quality
control board is a limitation:

(a) On the power of a city or county to adopt and enforce additional regulations not

in conflict therewith imposing further conditions, restrictions, or limitations with

respect to the disposal of sewage or other waste or any other activity which might
result in the pollution of water.

(b) On the power of any city or county to declare, prohibit, and abate nuisances.

(c) On the power of a state agency in the enforcement or administration of any pro-
vision of law which it is specifically permitted or required to enforce or administer.

(d) On the right of any person to maintain at any time any appropriate action for
relief against any private nuisance as defined in the Civil Code or for relief against
any contamination or pollution.”

zs pegple v. City of Los Angeles, 160 Cal. App. 2d 494, 501, 325 P. 2d 639, 642
(1958).

314 47 Op. CAL, ATT'Y GEN. 40 (1966).

25 47 Op. CAL. ATT'Y GEN. 40 (1966). As a practical matter, however, county and
local governments have accepted the regional board’s standards as the maximum re-
quirement, The only notable exception has been with respect to the regulation of septic
tanks; the counties will frequently require a higher standard than required by the
regional boards. Interview with Paul R. Bonderson, supra note 94.
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B. State Water Resources Control Board?216

Pursuant to the recommendations of the Assembly Interim Committee on
Water Pollution, the legislature created the State Water Pollution Control
Board in 1949.217 Stated simply, the board was created to “review matters
affecting the total interest of [the] State, and to establish state-wide policy
and planning, and administer programs for research.”21# The board existed
with no substantial change until the 1967 legislative session. As a part of
the legislative program in that year, the legislature formally recognized that
the quality of water is directly related to its quantity. The degree of pollution
in any given area has always been dependent on the amount of diluting
water available.219

The emphasis in new state and federal legislation on establishing

water quality policy and objectives can be expected to demonstrate a

more direct relationship between waste discharges and water rights.

Increasingly the emphasis will be placed upon broad policy considera-

tions which will relate the quality of water and waste dischargers to the

purposes being served by the receiving waters including the vested rights

to use such receiving waters.220

As a result of this policy determination, the State Water Rights Board
was combined with the State Water Quality Control Board to form the new
State Water Resources Control Board.?21 This change should revitalize state
pollution control activities and give the protection of the state’s water re-
sources a new breadth and effectiveness.222 Although the functions of the
state board with respect to pollution control have not been substantially
altered, the board must now consider factors of water quantity when dealing
with water quality.

To ease the transition between the old and new systems, the legislature
created as a part of the new board the Water Quality Advisory Committee,223
Under the prior law, the State Water Quality Control Board consisted of
five ex-officio members: the State Directors of Water Resources, Public
Health, Conservation, Agriculture, and Fish and Game.22¢ Also included
were nine members appointed by the governor.225 There was, however, a

2% This section will be limited primarily to a discussion of the statutory structure
and functions of the state board. The new board has not been in operation long enough
for practical comment or critical evaluation.

771949 REPORT 108.

218 ld.

2 McKEE & WOLF, supra note 2, at 9,

¢ STAFF STUDY, supra note 112, at 26.

22 Cal. Stat. 1967, ch. 284, § 1, at 1441,

™2 See STAFF STUDY 34-35.

2 1d, at 3, CaL. WATER CoDE § 13019 (West Supp. 1968): “The state board shall
consult with and seek the advice of the committee with regard to its responsibilities re-
lating to water quality and water pollution control and prior to adopting water pollu-
tion or water quality control policy pursuant to this division. The committee members
shall advise the board on such matters. The advisory committee may express its advice
by resolution when appropriate.”

* Cal. Stat. 1953, ch. 1067, § 1, at 2549.
*1d.
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dissatisfaction with ex-officio boards from both an organizational and an
operational standpoint.226 The board frequently was “too exclusively ori-
ented towards specific and limited fields of action.”227 No ex-officio mem-
bers, therefore, are included in the new advisory committee. Rather, it con-
sists of the chairmen of the regional boards and nine citizen members
appointed by the governor.228 The appointed members serve a term of four
years,?2? one coming from each of the following fields: production and
supply of domestic water, irrigated agriculture, industrial water use, produc-
tion of other wastes, public sewage disposal, city government, county gov-
ernment, recreation and wildlife, and the general public.230 Like the regional
boards, the committee must meet once each calendar quarter.231

The state board, assigned all budgetary responsibilities for the state water
quality program, makes the primary allocation of funds which have been
designated for water pollution activities.232 More important is the board’s
role as administrator of state and federal funds made available to local
governments for construction of waste treatment facilities.232 The board
is also given responsibility for administering all statewide research programs
delegated to it.23¢ It may either do the research independently or may
contract it to other persons or agencies in the state. Currently all research
programs under the direction of the state board have been contracted out,
most projects going to universities,235

The state board is also required to formulate a statewide policy for pollu-
tion control 236 and water quality.?37 In forming these policies, the state
board must consult with the affected regional boards and must seek the
advice of the advisory committee.238 In addition, the board is to hold public
hearings before adopting any policy, giving the regional boards the oppor-

*% STAFF STUDY 31.

2 Id, at 30.

8 CaL. WATER CoDE § 13015 (West Supp. 1968).

#% CAL. WATER CoODE § 13015 (West Supp. 1968).

=0 Id.

2 CAL. WATER CoDE § 13016 (West Supp. 1968).

2 CAL. WATER CODE § 13020 (West Supp, 1968). The state board uses four main
categories for allocation: state board funds, regional board funds, research funds, and
field and laboratory services. In addition, contributions are made to the State Employees
Retirement Fund (SERF) and the State Employees Heaith and Welfare Fund
(SEHWF). Expenditures from 1961 to 1962 were $8,129,345 of which $785,796 came
from federal sources. The distribution was as follows:

Regional Boards, $4,154,798 or 51.1%; Research, $1,403,110 or 17.3%; Field and

Lab, $1,366,092 or 16.8%; State Board, $930,853 or 11.4%; SERF & SEHWF,

$274,492 or 3.4%.

WATER RESOURCES ENGINEERS, INC., supra note 101, at 15-16.

3 CaL. WATER CODE § 13023 (West Supp. 1968). Most of the funds made available
for use by the local governments have been from federal sources. State funds have
been inadequate for most municipal needs. Interview with John B. Harrison, supra
note 109.

2 CAL. WATER CoDE § 13024 (West Supp. 1968).

%5 Interview with Paul R. Bonderson, supra note 94,

28 CAL. WATER CoDE § 13022 (West Supp. 1968).

27 CaL. WATER CODE § 13022.1 (West Supp. 1968).

238 CAL. WATER CobDE § 13022.3 (West Supp. 1968).
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tunity to submit recommendations.23% The “‘Statewide Policy for the Con-
trol of Water Quality,” for example, contains definitions of water quality
terms and guidelines for formulating and implementing regional policies.
The policy is to serve as a guide for both the state and the regional boards
in meeting their statutory obligations under the Water Quality Control
Act. 240
One of the most important roles of the state board is its power to review
regional board action.?4! The relative positions of the state and regional
boards in this respect are best summarized in an opinion by the State Attor-
ney General:
Regional water pollution control boards have the primary responsibility
to take or obtain appropriate action to correct particular existing or
threatened conditions of pollution. If, in the judgment of the [State
Water Resources Control Board], a regional board has failed to take or
obtain appropriate action, the State board is required to do so. Review
of the appropriateness of regional board action as a basis for possible
State board action may be made by the State board on its own motion
whenever and by whatever procedure in its judgment appears desirable,
and it may decide to review because of an outside request to do so or
because of knowledge acquired from other sources. If the State board
concludes that appropriate action has not been taken or obtained, it may
direct that corrective action be taken by any state agency having juris-
diction or it may take action itself, using the powers and procedures of
regional boards.242
Questions of “appropriate action” may also involve the strictness of the
discharge requirements set by the regional boards. If the requirements are
too high, the burden is on the discharger to show that it is reasonable and
proper to lower them.243 Although review was confined under the old law
to questions involving pollution,?44 the new board may consider questions

#9 CaL. WATER CODE § 13022.4 (West Supp. 1968): “The state board shall not adopt
water pollution or water quality control policy unless a public hearing is first held
respecting the adoption of such policy. At least 60 days in advance of such hearing, the
state board shall notify any affected regional board or boards. The affected regional
board or boards shall submit written recommendations to the state board at least 20
days in advance of the hearing.”

20 Water Quality Policy, Preamble.

21 CAL. WATER CoDE § 13025 (West Supp. 1968): “Any action of a regional board
pursuant to Section 13053, 13054, 13054.1, or 13054.3, or the failure of a regional board
to act may be reviewed by the state board and upon finding that the regiona! board’s
action or inaction based upon the evidence before the state board appears to have
been inappropriate or improper may direct that appropriate action be taken by the
regional board or any other state agency having jurisdiction or may, itself, take such
action.

“In taking such action the state board is vested with the powers granted to the re-
gional boards. . . .

“The state board upon finding that a contamination exists and is not being corrected,
shall refer the condition to any state agency having jurisdiction.”

%224 OP. CAL. ATT’Y GEN. 266--67 (1954).

# McKEE & WOLF 3.

24 24 Op. CaL. ATT'Y GEN. 266, 267 (1954).
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pertaining to nuisance as well.2¢5 There were eight discharge requirements
appealed to the state board during the period 1950 to 1966,24¢ but only
once did the state board find the regional board’s actions inappropriate.247
The board also may intervene if there is conflict between two regions respect-
ing requirements to be set for a discharge affecting both regions.248 Conflict
is most likely to arise when a river runs through two regions. The upstream
regional board may not set discharge requirements stringent enough to pro-
tect the water in the lower region. Since each regional board is relatively
autonomous, the state board is a logical mediator.

The state board has generally been most successful in problems involving
the whole state.249 Recognizing the regional nature of pollution, the state
board rarely becomes involved in specific problems within a region. It has
provided a forum at which the regional boards may gather to discuss general
matters of interest to all. In addition, it has worked fairly effectively with
other state agencies to coordinate statewide water quality policy.25¢ Owing,
however, to the newness of the board, it is difficult to determine how effec-
tively it will operate in the future.

C. State Department of Public Health

In addition to the State Water Resources Control Board and the regional
water quality control boards, the Department of Public Health also plays a
role in the control of pollution in California. As explained previously,25! the
California system is divided into two broad judisdictions: pollution and
nuisance, on the one hand, and contamination on the other.252 The Health
Department has jurisdiction over “contamination,” which is defined in the
water code as an “impairment of the quality of the waters of the state by
sewage or other waste to a degree which creates an actual hazard to the
public health through poisoning or through the spread of disease.25® Should

25 CaL. WATER CobE § 13025 (West Supp. 1968).

#¢ Comment, supra note 198, at 715, n.122. Most appeals to the state board involve
a request for a higher standard, rather than a discharger’s request for a lower standard.
Interview with Paul R. Bonderson, supra note 94.

%7 Comment, supra note 198, at 715, n.122.

8 CAL. WATER CoDE § 13025.5 (West Supp. 1968): “In the event a waste discharge
in one region affects the waters in another region and there is any disagreement between
the regional boards involved as to the requirements which should be established, either
regional board may submit the disagreement to the state board which shall determine
the applicable requirements. The power conferred upon the state board herein does not
limit the powers conferred in Section 13025 [the power of the state board to review the
actions of the regional boards].” As yet there has been no use of this section.

#? Interview with John B. Harrison, supra note 109.

=¢ Interview with Paul R. Bonderson, supra note 94.

#1 See text accompanying notes 91-99, supra.

2 See 1949 REPORT 108.

23 CAL. WATER CobE § 13005 (West Supp. 1968). Although there is general satisfac-
tion with the definition of “contamination,” the Department would prefer the power
to abate a dangerous situation before a ‘“‘contamination” is actually created. The De-
partment conceded, however, that were such authority granted, it would increase the
possibility of conflict with the regional water quality control boards since the condition
would still technically be “pollution” until public health was actually endangered. Inter-
view with Herbert B. Foster, supra note 97.
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the Department encounter a condition of pollution or nuisance, it must refer
the problem immediately to the appropriate regional water quality control
board.25¢ Although it does not have authority to ameliorate the problem, it
may recommend to the appropriate board any corrective measures which it
deems necessary.255

The Department learns of conditions of contamination (as well as pollu-
tion) through public complaints23¢ and through the use of a broad investi-
gatory system. The Department continuously checks the operating condi-
tions of public water systems257 and maintains a program of surveillance of
waste treatment facilities and disposal areas.238 For example, the Depart-
ment inspects the devices designed to protect domestic water supplies from
contamination, the disinfection of effluents, and the areas where effluents are
used for irrigating crops, golf courses, and parks.25¢ The Department also
makes laboratory and field studies of the quality of the receiving waters
affected by sewage discharge.?60

Upon discovery of a condition of contamination, the Department is re-
quired to order its immediate abatement.26! In lieu of immediate court
action, the Department often makes extensive use of informal administrative
channels to encourage voluntary abatement.262 Occasionally it will issue a
peremptory order formally requiring the abatement of the contamination.263
It will then work with the violator to correct the problem in conformity with
the order.264 Concurrently with the issuance of the peremptory order (or if it
is subsequently violated)265 the Department may institute proceedings for an
injunction.266 If the threat to the public is critical, the State Board of Public
Health may issue a quarantine order, limiting access to the contaminated
area.267 Upon the issuance of a quarantine order, the Department of Public
Health loses jurisdiction over the problem. Although the quality of the water
has not been improved, the actual threat to the public health has been elimi-

4 CAL. HEALTH & SAFETY CODE § 5413 (West 1955).

=% CAL. HEALTH & SAFETY CODE § 5413 (West 1955).

=8 Tnterview with Herbert B. Foster, supra note 97.

7 CALIFORNIA DEP'T OF PuBLIC HEALTH, BUREAU OF SANITARY ENGINEERING, PRO-
GRAM PLANNING: FiscaL YEAR 1967-1968, at 18 (1967).

=3 Id. at 26.

= Id.

= Id. at 27, 29, 31.

2 CAL. HEALTH & SAFETY CODE § 5412 (West 1955).

™ Interview with Herbert B. Foster, supra note 97.

23 OaL. HEALTH & SAFETY CODE § 5460 (West Supp. 1968): “The state department
or local health officer may issue a peremptory order requiring the abatement of a con-
tamination, and shall immediately furnish to the proper regional board a report of
information and data relating thereto.”

= Interview with Herbert B. Foster, supra note 97.

= Usually the subsequent violations are not intentional but rather are a result of
careless operation of treatment facilities. Rarely will a discharger willfully disregard
the requirements of the Department. Interview with Herbert B. Foster, supra note 97.

2 CaL. HEALTH & SAFETY CoDE § 5460 (West Supp. 1968).

™ Interview with Herbert B. Foster, supra note 97. Sometimes the quarantine will
be issued simultaneously with a cease and desist order. This frequently will cause
enough pressure to force correction of the problem. Id.
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nated, removing the Department’s jurisdiction.268 The Department’s loss of
jurisdiction, however does not mean that there is no longer any agency to cor-
rect the problem. Without the actual threat to the public health, the problem
falls within the statutory definition of pollution which gives the regional
boards jurisdiction.269

In addition to the powers exercised in conjunction with the state and
regional water quality control boards, the Health Department is given re-
sponsibility for the maintenance of pure water for domestic use.27° A permit,
required for any person supplying water for domestic use,27! may be revoked
at any time the water becomes impure or dangerous to the public health.272
The Department is given broad investigatory27® and injunctive®7¢ powers
to enforce the provisions of this law.

The Health Department also has the authority to regulate the disposal of
many wastes.??5 This authority includes the regulation of the disposal of
animal carcasses,?’® the keeping of livestock near water used for domestic
supply,277 the use of sewage wells,278 and the disposal of atomic waste.279
Violation of any of these provisions may be enjoined280 or summarily
abated.281

2826 Op. CaL ATT'Y GEN. 253, 256 (1955).

2% CaL. WATER CODE § 13005 (West Supp. 1968).

7 See CaL. HEALTH & SAFETY CODE § 203 (West 1955).

1 CaL, HEALTH & SAFETY CoDE § 4011 (West 1955). The provisions of the Pure
Water Law, CaL. HEALTH AND SAFETY CoODE §§ 4010-35 (West 1955), are applicable
to mutual water companies and chartered cities operating a public water system. 26
Op. CaL. ATT’Y GEN, 7 (1955).

72 CaL. HEALTH & SAFETY CoDE §§ 4016, 4022 (West 1955).

73 CaL. HEALTH & SAFETY CODE § 4030 (West 1955).

™ “Anything done, maintained, or suffered in violation of any of the provisions of
this chapter is a public nuisance dangerous to health, and may be enjoined or summarily
abated in the manner provided by law. Every public officer or body lawfully empowered
so to do shall abate the nuisance immediately.” CAL. HEALTH & SAFETY CoDE § 4034
(West 1955).

8 CAL. HEALTH & SAFETY CoODE § 4401 (West 1955). “Garbage” includes swill,
refuse, cans, bottles, paper, vegetable matter, the carcass of any dead animal, offal
from any slaughter pen or butcher shop, trash, rubbish, and radioactive waste materi-
als. CaL. HEALTH & SAFETY CoDE § 4400 (West Supp. 1968).

71 CAL. HEALTH & SAFETY CODE § 4450 (West 1955).

" CaL. HEALTH & SAFETY CODE § 4453 (West 1955).

78 “No person shall construct, maintain or use any sewer well extending to or into
a subterranean water-bearing stratum that is used or intended to be used as, or is suit-
able for, a source of water supply for domestic purposes, except that where a regional
water pollution control board finds that water quality considerations do not preclude
controlled recharge of such stratum by direct injection, water reclaimed from sewage
may be injected by a well into such stratum after a public hearing and a finding by the
State Board of Public Health that the proposed recharge will not impair the quality
of water in the receiving aquifer as a source of water supply for domestic purposes.
Said board may make and enforce such regulations pertaining thereto as it deems
proper.” CaL. HEALTH & SAFETY CODE § 4458 (West Supp. 1968).

™ “No person shall bury, throw away, or in any manner dispose of radioactive
wastes within the State except in such a manner and at such locations as will result
in no significant radioactive contamination of the environment.” CAL. HEALTH & SAFETY
CoDE § 25601 (West 1967). The disposal of atomic waste is also subject to control
by the Atomic Energy Commission. See 10 C.F.R. §§ 20.301-601 (1968).

2 CAL. HEALTH & SAFETY CODE § 4460 (West 1955), § 25605 (West 1967).

2! CAL. HEALTH & SAFETY CODE § 4461 (West 1955).
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D. State Department of Fish and Game

The Department of Fish and Game maintains an extensive water quality
program independent of the water quality control boards and the Depart-
ment of Public Health.

Broadly speaking the Department is responsible for the protection,

maintenance, enhancement and management of the fish and wildlife re-

sources of the State. In effect, [it has] a custodial responsibility for these
resources on behalf of the people of California. In exercising this re-
sponsibility [it becomes] directly involved in the uses of the land and
water resources of the State upon which the fish and wildlife resources
are completely dependent for survival.282
With respect to the problems of pollution and water quality, the Department
is primarily?82® concerned with many specific poliutants affecting fish and
wildlife,28¢ the disposal of garbage and rubbish in or adjacent to the state
waters,285 and the protection of fish spawning areas.>86

The procedures for implementing these responsibilities are divided be-
tween technical and enforcement activities.287 The technical program is con-
cerned with accumulating and evaluating biological and ecological data. The
Department makes on-site investigations of both existing and threatened
pollution problems and studies the adverse effects of specific discharges on
the environment.268 In addition, the Department makes statewide studies
to determine the general sources and effects of various pollutants.?3? The
information accumulated through these research programs is made available
to the water quality control boards and other government agencies involved
in the allocation and protection of water.2°? The Department also contracts
to perform water quality services for other state agencies (including the re-
gional water quality control boards). These are generally special studies of
the “ecological characteristics of specific water bodies and the effects of
wastes on the ecology.”291

The enforcement activities involve primarily the issuance of citations for
violations of those provisions of the Fish and Game Code which prohibit
pollution.??2 The Department learns of conditions of pollution by investiga-

=1 W. T. Shannon, Director, Dept. of Fish & Game, Presentation to California
Assembly Comm. on Water 1 (1957).

=3 The Department also regulates the use of vacuum dredge equipment, CAL. FisH
& GaME Cobe § 5653 (West Supp. 1968), and the control of water flow diversion
projects, CaL. FisH & GAME CoDE §§ 1601-02 (West Supp. 1968).

=4 CaL. FisH & GAME CoDE § 5650 (West 1958).

5 CaL. FisH & GAME CoDE § 5652 (West Supp. 1968).

6 CaoL. FisH & GaME CobDE § 1505 (West Supp. 1968).

=7 Shannon, siupra note 282, at 4.

8 Id. at 4-5.

= Id. at §,

20 Id.

= Id. at 7.

= During the 1966 calendar year, 607 arrests were made for violations of the
following sections:
Litter (§ 5652) 507 cases
Pollution {§ 5650) 97 cases
Vacuum Mining Dredging (§ 5653) 3 cases
Id. at 8.
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tions and through reports of its field biologists and wardens.2% Many re-
ports, however, come from the public and from other state agencies, includ-
ing the regional boards.29¢ The Department distinguishes between acute pol-
lution which is short term and chronic pollution which is likely to continue
for an extended time.2¢5 The Department must report all “continuing and
chronic condition[s] of pollution” to the appropriate regional board, and
must cooperate and act through it in the correction of the problem.?9¢ Al-
though it is not required by law to do so, the Department regularly reports
acute conditions of pollution to enhance coordination between the two
agencies.297 Despite the statutory referral requirements, the Attorney Gen-
eral has ruled that the Department is not prohibited from acting on a chronic
condition of pollution without authority from the regional board.2°8 In prac-
tice the Department refers the chronic condition of pollution to the regional
board and requests that the board enforce or set appropriate discharge re-
quirements,2?° Only if the board fails to act in a way which protects wild-
life does the Department assert its responsibility for the protection of fish
and wildlife.39¢ Recently in Southern California, for example, the Los An-
geles regional board decided not to include the protection of fish as a “bene-
ficial use” of the waters of Los Angeles Harbor.30t This decision con-
flicted with the objectives of the Fish and Game Department, and thus the
Department is taking independent action under the Fish and Game Code.

The provision most used by the Department in its enforcement actions is
Fish and Game Code section 5650 which prohibits the deposit in any state
waters of certain enumerated substances or any material deleterious to fish,
plant, or bird life.292 While this section has been labeled by some as discrim-

2 Interview with Jack C. Fraser, supra note 173.

= Id,

= 14,

2 CaL. Fi1sH & GAME CobpE § 5651 (West 1958).

#* Interview with Jack C. Fraser, supra note 173.

=8 33 Qp. CAL. ATTY GEN. 77 (1959); 42 Op. CaL. ATT'Y GEN. 53 (1963); 48 Op.
CAL. ATT’Y GEN. 23 (1966); see Gindler, supra note 189, at 297 n..9.

=* Interview with Jack C. Fraser, supra note 173.

w0 Jd. As a rule the regional boards have acted appropriately in correcting the prob-
lem. Only occasionally have the boards been reluctant to act, forcing the Department
to resort to its other remedies under the provisions of the code. /d.

.

32 CaL. FisH & GaMe Cope § 5650 (West 1958): “It is unlawful to deposit in,
permit to pass into, or place where it can pass into the waters of this State any of the
following:

(a) Any petroleum, acid, coal or oil tar, lampblack, aniline, asphalt, bitumen, or

residuary product of petroleum, or carbonaceous material or substance,

(b) Any refuse, liquid, or solid, from any refinery, gas house, tannery, distillery,

chemical works, mill or factory of any kind.

(c) Any sawdust, shavings, slabs, edgings.

(d) Any factory refuse, lime, or slag.

(e) Any cocculus indicus [fish berry].

(f) Any substance or material deleterious to fish, plant life, or bird life.”

The minimum penalty for violating this section is $100 fine or 25 days in the county
jail. Cav. FisH & GamEe CobpE § 12010 (West Supp. 1968). The maximum punishment

is a $500 fine or six months in the county jail, or both. CAL. FisH & GAME CobE § 12002
(West 1958).
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inatory and practically unenforceable,3%? the Department has found it a rela-
tively effective weapon in the protection of fish and wildlife.304¢ The Depart-
ment may also file a civil action against any person who either unlawfully or
negligently destroys any wildlife protected by state law.3%5 Such an action
often proves difficult, however, for the state must show the actual loss to
recover damages.306 Apart from these formal statutory procedures for abate-
ment, the Department makes extensive use of informal consultations with
violators.3°7 Such informal procedures are frequently used if the violators
are federal, state or local government projects or agencies.398

In addition to imposing any penal sanctions, the Department may require
a discharger convicted of polluting waters to remove any substances that can
be removed or to pay the costs of the removal by the Department.°9 As a
matter of practice, this authority is rarely exercised since dischargers, once
known, generally clean up the problem voluntarily.310

To avoid duplication of pollution control activities, the Department of
Fish and Game tries to coordinate its activities with the regional water qual-
ity control boards. The coordination is achieved primarily through mutual
assistance in solving particular problems. To the extent of available funds,
the Department investigates water quality and the quality of waste effluents
to help the boards set and monitor discharge requirements.3!! The Depart-
ment has also provided expert testimony for the state on behalf of the re-
gional boards when formal legal action has been taken.?!? In addition, the
Department works closely with the boards to establish regional water quality
policies by reporting on the extent of aquatic and wildlife resources of the
area, the use of these resources by the public, and the water quality necessary
to maintain these resources.?12 The Department also coordinates its activities
with the Department of Water Resources, the Department of Forestry, the
Department of Agriculture, the Department of Public Health (particularly
in the protection of shelifish),31¢ and the Division of Highways (to minimize
the adverse effects of road projects on wildlife ) .315

33 WATER RESOURCES ENGINEERS, INC., supra note 101, at 60.

3 Interview with Jack C. Fraser, supra note 173. The only problem has been the fact
that the section does not allow preventive measures by the Department. Id.

e CaL. FisH & GAME CoODE § 2014 (West 1958): “The State may recover damages
in a civil action against any person who unlawfully or negligently takes or destroys
any bird, mammal, fish, or amphibian protected by the laws of this State.

The measure of damages is the amount which will compensate for all the detriment
proximately caused by the destruction of such birds, mammals, fish, or amphibia.”
However, the section does not apply to those engaged in agricultural pest control, to
the destruction of fish in irrigation canals or drains, or to birds or mammals killed
while damaging crops as provided by law.

3@ Interview with Jack C. Fraser, supra note 173.

™~ Id.

s Id.

29 CaL. FisH & GAME CoDE § 12015 (West 1958).

3 Interview with Jack C. Fraser, supra note 173.

21 Shannon, supra note 282, at 5.

32 Id, at 8-9.

3 Id. at 9.

314 Id.

33 Id.; WATER RESOURCES ENGINEERS, INC., supra note 101, at 57.
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E. The Common Law

1. The Common-Law Rights

A discussion of the California common law?16 of water pollution neces-
sarily involves a basic understanding of the doctrines of riparian and appro-
priative rights. The English doctrine of riparian rights was judicially incor-
porated into California law in 1884.317 Although today the doctrine has been
severely limited by restrictions by all branches of the state government,
riparian rights have remained a viable and recognized property right.318
“Riparian rights are private real property rights to the beneficial use of water
from a natural watercourse?!? or stream contiguous to the land to which the
rights attach.”320 Because the rights in a particular watercourse are common
to all riparians, every person through whose land the water flows has an equal
right to its benefits.32! The California riparian has a right to the flow of the
water only limited by upstream claims and the requirement that water used
be put to a reasonable and beneficial use.322 Although there is a right to un-
polluted water,322 actual pollution must be proved before judicial remedies
become available.3?4 Generally a person may make reasonable use of the
water even though there is some reduction in quality. But the upstream user
“cannot exercise his right in such manner as to in injure those below him
maliciously or unnecessarily.”32% among riparians, each is entitled to the
water reasonably necessary for useful and beneficial riparian purposes.326

“Reasonableness,” both as to use and misuse, is a question of fact to be
determined on a case-by-case basis.?27 While the question cannot be solved

#% For a fuller discussion of the common law of water pollution, see Gindler, supra
note 189, at 37-196; Hines, Nor Any Drop To Drink:. Public Regulation of Water
Quality, 52 Towa L. REv. 186, 196-201 (1966).

37 Lux v. Haggin, 69 Cal. 255, 4 P. 919 (1886).

%5 1 H. ROGERS & A. NICHOLS, WATER FOR CALIFORNIA 216 (1967) [hereinafter cited
as RoGERs & NICHOLS].

1 The California courts have made extensive refinements in the definition of “water-
course”: “There must be a stream usually flowing in a particular direction, though it
need not flow continually. It may sometimes be dry. It must flow in a definite channel,
having a bed or banks, and usually discharge itself into some other stream or body
of water. It must be something more than a mere surface drainage over the entire
face of the tract of land, occasioned by unusual freshets or other extraordinary causes.
It does not include the water flowing in the hallows or ravines in land, which is mere
surface water from rain or melting snow, . . . and is discharged through them from
a higher to a lower level, but which at other times are destitute of water.” Sanguinetti
v. Pock, 136 Cal. 466, 471-72, 69 P. 98, 100 (1902).

3 ROGERS & NIcHOLS 217; see Chowchilla Farms, Inc. v. Martin, 219 Cal. 1, 19,
25 P.2d 435, 442 (1933),

31 See Seneca Consol. Gold Mines Co. v. Great Western Power Co., 209 Cal. 206,
219-21,287 P. 93, 98-99, 70 A.L.R, 210 (1930); Herminghaus v, Southern Cal. Edison
Co., 200 Cal. 81, 94-97, 252 P. 607, 612-13 (1926).

322 CAL. CONST. art. XIV, § 3 (West 1954),

3 See Joerger v. Pacific Gas & Elec. Co., 207 Cal. 8, 25-26, 276 P. 1017, 1025-26
(1929).

32 Spe Meridian, Ltd. v. City & County of San Francisco, 13 Cal. 2d 424, 451-52,
90 P.2d 537, 550-51 (1939).

5 Holmes v. Nay, 186 Cal. 231, 241, 199 P. 325, 330 (1921).

# Gin Chow v. Santa Barbara, 217 Cal. 673, 695, 22 P.2d 5, 13-14 (1933).

8277 RoGERS & NICHOLS 236.
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by mathematical formulae,328 there are several established guidelines used
by the courts. The upper riparian has first use of the water, but he may not
injure the lower riparian.32® Thus, for example, substantial diversion of
water, causing pollution of a downstream pond due to stagnation and lack
of freshening waters, has been held to be an unreasonable exercise of riparian
rights.330 Another important guide is the use for which the water is needed.
California favors the “natural uses” of water which include domestic uses
such as drinking, household conveniences, and washing.33! Such uses are
reasonable even though the lower riparians receive no water.332 If there is
an ‘“artificial” or nondomestic use upstream, it is unreasonable per se if it
harms a “natural” use below.333

Like riparian rights, the appropriative rights are also property interests.334
The rights consist of the ability to divert a specified quantity of water, undi-
minished materially in quality or quantity, for beneficial uses.?35 The doc-
trine is based on the concept of first in time, first in right, although it is
limited to the water actually used.336 A subsequent appropriator may not
pollute the water supply of a prior appropriator if it will “destroy or substan-
tially injure the latter’s superior rights.”337

While there is some authority indicating that the prior appropriator has a
right to water in a natural state of purity,338 the quality is actually governed
by the use to which the prior appropriation is put.33® Therefore, if the prior
appropriator is using water for irrigation, he is not entitied to a quality con-
sistent with domestic use.34° Further, there must be substantial harm to the
prior rights, a deterioration within reasonable limits not being actionable.341
The prior appropriator is protected only against harm he cannot practicably
avoid.?42 Thus, for example, the court may hold that the expense to the
plaintiff of installing a filter to exclude the pollutants would be slight and,
therefore, the appropriative rights have suffered no unreasonable harm.343
Before adoption of the Dickey Act in 1949, the California Supreme Court

8 Prather v. Hoberg, 24 Cal. 2d 549, 560, 150 P.2d 4085, 414 (1944},

3 Pabst v. Finmand, 190 Cal. 124, 128-29, 211 P. 11, 13 (1922).

3% Albaugh v, Mt, Shasta Power Corp., 9 Cal. 2d 751, 73 P.2d 217 (1937).

3L See Cowell v. Armstrong, 210 Cal. 218, 224-25, 290 P. 1036, 1038-39 (1930).

%2 See Duckworth v. Watsonville Water & Light Co., 150 Cal. 520, 526, 89 P. 338,
341 (1907); cf. Deetz v. Carter, 232 Cal. App. 2d 851, 854, 43 Cal. Rptr. 321, 323
(1965),

= Deetz v. Carter, 232 Cal. App. 2d 851, 43 Cal. Rptr. 321 (1965).

3 See Wright v. Best, 19 Cal. 2d 368, 381-82, 121 P.2d 702, 710 (1942).

35 Joerger v. Pacific Gas & Elec. Co., 207 Cal. 8, 276 P. 1017 (1929); see Arizona
v, California, 283 U.S. 423 (1931).

38 Cee Alpaugh Irrig. Dist. v. Kern County, 113 Cal. App. 2d 286, 292, 248 P.2d 117,
120 (1952).

=7 Dripps v. Allison’s Mines Co., 45 Cal. App. 95, 99, 187 P. 448, 450 (1919).

28 Wright v. Best, 19 Cal. 2d 368, 378, 121 P.2d 702, 709 (1942),

3@ Gindler, supra note 189, at 98.

0 Joerger v. Pacific Gas & Elec. Co., 207 Cal. 8, 26, 276 P. 1017, 1026 (1929).

1 Dripps v. Allison’s Mines Co., 45 Cal. App. 95, 99, 187 P. 448, 450 (1919).

%2 Joerger v. Pacific Gas & Elec. Co., 207 Cal. 8, 27-28, 276 P. 1017, 1026-27
(1929).

&2 Id.
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held that a subsequent appropriator has no cause of action against a prior
appropriator for harm done by pollution, even if such pollution completely
destroyed the use of the water by the subsequent appropriator.344

In addition to the basic rights embodied in the riparian and appropriation
doctrines, there are two other broad causes of action which may arise when
wastes are discharged into the water: trespass and nuisance34® (public or
private) for interference with the enjoyment of the land, and nuisance (public
or private) for interference with the use of the water.34¢ The theory of tres-
pass is that since the defendant would be liable in trespass if he were to dis-
charge waste directly on the plaintiff’s land, the defendant should also be
liable if he discharges into a stream which he knows will carry the wastes
onto plaintiff’s land.347 “Water rights are irrelevant; the defendant is liable
even though he is a prior appropriator.””348 If wastes are washed up on the
plaintiff’s land or if they cause odors, two causes of action may exist: trespass
and nuisance for interference with the use and enjoyment of the land.349

Actions based on private nuisance for interference with the enjoyment of
either land or water involve the issue: “Is the invasion reasonable or un-
reasonable under all the circumstances of the case?”’350 The potential plain-
tiff must first determine whether the defendant has caused substantial
harm.351 If the plaintiff is not using the water, or if the water is still suitable
for the current use, the plaintiff has not suffered substantial injury and cannot
sustain a cause of action in nuisance for interference with the use of the
water.352 Once substantial harm has been established, the plaintiff must de-
termine whether the invasion was intentional or unintentional. If the defend-
ant intentionally causes a nuisance, or if he knows or is substantially certain
that one will result, liability will follow.353 All other acts by the defendant are
“unintentional,” subjecting him to liability only if “his conduct was negligent,
reckless, or ultrahazardous.””35¢ Qther factors affecting reasonableness are
the nature and relationship of the water rights of the parties (junior or
senior) ;355 whether the defendant has impaired water quality without the
“use” of water (as with oil spills on land which flow into the water) ;336 rela-
tive positions of the parties on the stream;357 and whether the defendant has
wasted water.358 :

* Conrad v. Arrowhead Hot Springs Hotel Co., 103 Cal. 399, 402, 403, 37 P. 386,
387 (1894).

3 See CaL. Civ. Proc. CoDpE § 731 (West 1955).

“% Gindler, supra note 189, at 45.

37 See Robinson v. Black Diamond Coal Co., 57 Cal. 412, 413-14 (1881).

8 Gindler, supra note 189, at 41-42; see Pacific Gas & Elec. Co. v. Scott, 10 Cal.
2d 581, 75 P.2d 1054 (1938).

» Gindler, supra note 189, at 42-43.

3 1d. at 46.

%1 W. PROSSER, ToRTS, 598-601 (3d ed. 1964).

%2 Meridian, Ltd. v. City & County of San Francisco, 13 Cal. 2d 424, 451, 90 P.2d
537, 550 (1939).

%3 See Gindler, supra note 189, at 49,

™ 1d.

3 Id. at 50.

8 Id. at 50-51.

7 1d. at 51-52.
%8 Id. at 52-53.
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Water pollution may also be a public nuisance or a statutory public of-
fense. In California, a public nuisance may exist in three ways. First, the pol-
lution may affect “any considerable number of persons.’’35¢ Second, the
pollution may affect a state resource, such as fish and wildlife whether the
water is public cr private.36¢ Third, the discharge of wastes may be spe-
cifically prohibited by statute,36!

A 1968 addition to the Harbors and Navigation Code makes any person
civilly liable if he “intentionally or negligently causes or permits any oil to
be deposited in the waters of the state.”362 The person is civilly liable for up
to $6,000, and, in addition, actual damages and reasonable costs incurred in
cleaning up or abating the pollution. The civil penalty is to be assessed
according to the amount of oil discharged and the likelihood of permanent
injury. The action allowed by these provisions may be brought by the gov-
ernment agency having responsibility for abating and cleaning up oil
pollution.

2. Common-Law Remedies

Once an actionable injury has been sustained, a wide variety of remedies
is available to the injured party. If the plaintiff seeks damages, he must prove
substantial and actual injury,®%2 and damages must be reasonably certain.364
Thus if an upper riparian were to divert water and cause a reduction in down-
streamn quality below, an action for damages would lie.?¢> A more popular
remedy, however, has been the injunction. This remedy is most often used
if there is a threat of continued injury.36¢ Generally, however, injunctive
relief will be granted only if there is “an immediate danger of substantial
irreparable injury.”367 The courts have held that the right of the State At-
torney General to bring an injunctive action in the name of the people is
limited by the Water Quality Control Act.3¢8

The Legislature intended the Dickey Act to provide the exclusive means

and procedure by which agencies of the state government, including

=0 A public nuisance is one which affects at the same time an entire community
or neighborhood, or any considerable number of persons, although the extent of the
annoyance or damage inflicted upon individuals may be unequal.” CaL. Civ. CODE
§ 3480 (West 1954),

0 People v. Truckee Lumber Co., 116 Cal. 397, 48 P. 374 (1897).

™1 See, e.g., CAL. FisH & GAME CODE § 5650 (West 1958); CaL, Civ. CoDE § 3479
(West 1954).

3 CaL. HarB. & Nav. CoDE § 151 (West Supp. 1968). The provisions of the new
law do not apply to discharges authorized by the regional water quality control
boards. Id.

¥ Moore v. California Ore. Power Co., 22 Cal. 2d 725, 738-39, 140 P.2d 798, 806,
(1943).

3 See Cheda v. Bodkin, 173 Cal. 7, 158 P. 1025 (1916); cf. Trussell v. San Diego,
172 Cal. App. 2d 593, 605-06, 343 P.2d 65, 72 (1959) (absolute accuracy in damages
is not essential).

s NcArthur v. Mt. Shasta Power Corp., 3 Cal. 2d 704, 45 P.2d 807 (1935).

3% See People v. Los Angeles, 160 Cal. App. 2d 494, 509-10, 325 P.2d 639, 647-48
(1958).

= ROGERS & NICHOLS 539; People ex rel. Rickwater Co. v. Elk River Mill & Lumber
Co., 107 C, 221,40 P. 531 (1895) (discharges of refuse from kitchen did not materially
affect the water).

“ people v. New Pen Mines, Inc., 212 Cal. App. 2d 667, 28 Cal. Rptr. 337 (1963).
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the Attorney General, are to control water pollution and nuisance. The
Legislature did not establish a hierarchy of administrative agencies, a
carefully conceived group of artificial definitions, a deliberately de-
signed distribution of powers and a set of administrative procedures
with the notion that any branch of the state government—armed only
with loosely defined traditional functions—might bypass these elaborate
arrangements through the device of an injunctive suit. Such a notion
would be quite inconsistent with the act’s expressed design to achieve
“coordination” and “regional control” of water pollution.36°
In California, as a matter of practice, there have been few actions brought
by private individuals. There is an initial difficulty in proving damages or
unreasonable use.270 Moreover, “pollution damages are often spread so
thinly that human indifference makes it unlikely that anyone will sue. Suit
by a private person is expensive, and he may find several large companies
with expert counsel opposing him,”371 It would seem, therefore, that the
fate of the quality of California waters cannot be left to private initiative, but
rather the protection of water quality must rest with the state administrative
agencies.
IV. CONCLUSION
There can be little doubt that the current statutory water quality program
is a significant improvement over the pre-1949 law. The duties of the water
quality boards, the Department of Public Health and the Department of
Fish and Game encompass all major interests in water quality and quantity
in the state. Administrators within the water quality control program claim
significant progress in many parts of the state where water quality has been
greatly improved.?”2 In 1950, 134 communities comprising 20 percent of
California’s population were discharging raw sewage.?73 Currently seven
communities, representing less than one-tenth of one percent of the state’s
population, discharge untreated sewage and they discharge into the ocean.374
Since 1950, industry in California has constructed 2,794 major waste treat-
ment facilities at a cost of over $335 million.375
[T]he water quality control agencies and the waste dischargers in Cali-
fornia can point to an impressive record of cooperative progress.
Through administrative action, coordination, and enforcement, the
Boards have, in nearly all areas, maintained or improved water quality
since 1950. This record has been achieved while the State was faced
with almost a 100 percent increase in population and a comparable
expansion of industry. It is a record not equalled by any other State.?76

o Id. at 675, 28 Cal. Rptr. at 341.

¥70 1949 REPORT 31.

87 Comment, supra note 70, at 649,

&2 Interview with John B, Harrison, supra note 109.

¥3 CALIFORNIA STATE WATER PoLLuTiON CONTROL BOARD, No MORE WATER . . .
So WEAT? 39 (no date).

¥4 Id.

3 Jd,

9 Id.
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The current law, however, is not without its problems and weaknesses.
There appears to be a theoretical fallacy in the basic approach taken by the
water quality boards in establishing water quality policy and discharge re-
quirements. The entire system is predicated upon “recognition” of the “bene-
ficial uses” of water.37” While this procedure permits evaluation and bal-
ancing of economic, health, and conservation interests with other needs and
pressures of the community, it tends to perpetuate the status quo. Although
the regional boards are to consider the future beneficial uses of water in
setting water pollution policy,378 without an improvement in water quality
now, the boards will never be able to foresee a “higher” use later. What re-
sults is a vicious cycle that prevents the development of any long-range plans
for improving water quality.

In Los Angeles Harbor, for example, the regional board has recognized
industry and shipping as the highest beneficial use of the water and has thus
excluded the protection of any other beneficial use such as propagation of
fish or plant life. While such a water quality standard may meet the current
needs of Los Angeles, particularly those of industry, it is evident that there
is little chance of significantly improving water quality. It is possible to
argue that the regional boards are empowered merely to resolve the com-
peting interests in a particular section of water, their decision representing
the desires and conscience of the neighboring community. Nevertheless,
with a rapid expansion of population and industry, California’s water quality
system ought not to reflect only current demands of the public or industry.
Such short-sightedness may lead to a steady degradation of water quality
caused by the steady increase in industry, population, agriculture, and navi-
gation. Rather than preserve existing uses of water, the system should af-
firmatively seek long-range improvement of water quality. This approach is
possible through legislative directives to the water quality boards and by a
system of fines and tax incentives for the elimination of unabated pollu-
tion.379

It has been argued that the composition of the boards has been a leading
factor contributing to complacency and inaction.38¢ Critics maintain that
“some of the boards are dominated by representatives of the very industries
they are supposed to regulate.”381 Concomitant with this fact is the relative
independence of the regional boards from higher governmental supervision
outside the water quality system.282 Because regulation of regional board
activity is confined largely to the water quality system, there is little power
to offset the desire of the regional boards to foster local economic and po-
litical interests at the expense of water quality. The state board, through
greater involvement at the regional level, could serve as a means of securing

37 See text accompanying notes 121-136, supra.

378 23 CaAL. ADMIN. CODE § 2162 (1967).

™ See BAIN, supra note 6, at 668-69,

3 Interview with Jack C, Fraser, supra note 173.

31 Reich, Politics Hamper Efforts To Control Water Pollution, L.A. Times, Feb. 26,
1968, pt. I, at 1, col. 2.

=2 Interview with Jack C. Fraser, supra note 173.
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an improved minimum standard of water quality without impairing the re-
gional board’s ability to deal with local problems.

The major difficulties of the current statutory law relate to the enforce-
ment of water pollution policy and discharge requirements. One of the most
frequently criticized aspects of the system is the occurrence of “legalized”
pollution. Because pollution occurs only when the beneficial uses of the
water are adversely and unreasonably affected, it is possible for the regional
boards to set the beneficial uses in such a way as to permit significant degra-
dation of water quality without ever encountering an “illegal” pollution.383
Thus, for example, when the Union Oil Company discharged oil into the
waters of Los Angeles Harbor, no statutory “pollution” occurred because the
established beneficial uses in the harbor were unaffected by the discharge,384
Even if the boards had the power and duty to act, the present administrative
machinery would cause considerable delay before actual abatement.385 Al-
though the law does allow an action in summary abatement under specified
circumstances,?86¢ the boards are largely impotent to respond quickly to an
acute pollution problem. Only if there is an actual danger to public health
or fish and wildlife can the discharge be abated without the administrative
delay occasioned by the cease and desist order used by the boards.

Once a cease and desist order has been issued and contested by the dis-
charger, the law permits the regional board to institute injunctive proceed-
ings.387 During litigation, however, the “validity and reasonableness” of the
discharge requirements become issues in the action.288 The reasonableness
of the requirements, therefore, may be challenged both during their estab-
lishment (through appeal to the state board) and after the commencement
of waste discharge following treatment plant construction.38? The latter situ-
ation differs considerably from the former in that the discharger has already
made a considerable investment in treatment facilities and any alterations
could create an unreasonable financial burden. It is possible that a discharger
may pay little attention to the establishment of the discharge requirements
and refuse compliance once they are established. The courts would be
reluctant to overturn the investment made by the discharger even though
beneficial uses of the water were being harmed.39° The discharger should
be given an opportunity to appeal within a reasonable time to the state board
and then to the courts, after which the validity of the requirements should
be incontestable.

8 Reich, supra note 381, at 8, col. 1.

®1d., col. 2.

¥3 California Assembly Interim Comm. on Fish & Game, Report, in 1 ASSEMBLY
JOURNAL APPENDIX vol. 5, No. 6, at 37 (Reg. Sess, 1959),

3 CaL. WATER CoDE § 13080 (West Supp. 1968).

*T CAL. WATER CODE § 13063 (West Supp. 1968).

%3 CaL. WATER CobDE § 13063 (West Supp. 1968) provides in part: “The court shall
receive in evidence the order of the board, evidence as to the validity and reasonableness
of the board’s requirements as previously established, and such further evidence as
the court in its discretion deems proper.”

*° Fraser, Legalized Pollution, OUTDOOR CALIFORNIA, Jan.—Feb. 1967, at 16.

* Id, at 23,
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The statutory enforcement procedures available to the regional boards are
currently limited to establishing discharge requirements which curb the ad-
verse effects of pollution and nuisance. Although water quality has been
expressly included in the jurisdiction of the boards, no enforcement pro-
cedure for its protection exists beyond limited regional policy formulations.
Factors such as saltwater intrusion and temperature control cannot be regu-
lated by the existing administrative machinery.3?! Perhaps the new Water
Resources Control Board will be able to minimize the harm done by sea
water intrusion through strict control of water appropriation in such critical
areas as the Sacramento-San Joaquin Delta and the Santa Ana Gap.392 The
regional boards, however, should have more direct control over factors
affecting general water quality not encompassed by the definitions of pollu-
tion and nuisance. Such an extension of regulatory power would make the
California water quality control program far more viable and realistic than
is now the case.

J. Richard Couzens

391 STAFF STUDY, supra note 112, at 8.
2 See text accompanying notes 51-52, supra.’
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