The Right to Strike for
California Public School
Employees

Despite a long line of California appellate court decisions hold-
ing that public school employee strikes are illegal, a California
Supreme Court opinion, San Diego Teacher’s Association v. Supe-
rior Court, indicates that the court views the legality of public
school employee strikes as an open question. This comment sug-
gests that the strike power has a constructive role to play in pub-
lic school employee labor relations. It also examines two bases for
the legalization of public school employee strikes: 1} a statutory
inference of a right to strike, and 2) protection of the right to
strike under the California constitution’s “equal protection”
Drouisions.

INTRODUCTION

Despite widespread opposition to public employee strikes,
California public school employees should have the right to
strike. The existing California law prohibiting public school em-
ployee strikes' has failed to eliminate or to deter significantly
strike activity.? At the same time, there is evidence that the im-

! Government Code §§ 3540-3549.3 contain the California public school em-
ployee collective bargaining statutes. The statutes do not address the subject
of strikes. Government Code § 3549, however, states: “The enactment of this
chapter shall not be construed as making the provisions of section 923 of the
Labor Code applicable to public school employees. . . . CaL. Gov't CobE §
3549 (West 1980). Courts have construed the language of Labor Code § 923
referring to concerted activities to confer the right to strike when such lan-
guage was included in transit worker labor relations statutes. Los Angeles Met-
ropolitan Transit Auth. v. Bhd. of R.R. Trainmen, 54 Cal. 2d 684; 355 P.2d
905, 8 Cal. Rptr. 1 (1960). The California appellate courts have therefore con-
strued the express exclusion of the provisions of Labor Code § 923 from the
public school employee legislation as expressing legislative intent to withhold
the right to strike. Pasadena Unified School Dist. v. Pasadena Fed’n of Teach-
ers, 72 Cal. App. 3d 100, 106-07, 140 Cal. Rptr. 41, 44-45 (2d Dist. 1977).

* A recent California study of public employee strikes concluded that the
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position of legal sanctions prolongs strikes and interferes with
the resolution of disputes.® In the absence of an effective alter-
native to the strike as an economic labor relations weapon, pub-
lic school employee strikes should be legal to insure the fair and
efficient resolution of disputes.

Although the federal courts have upheld public sector strike
prohibitions,* arguments supporting the legalization of public
employee strikes need not fall on deaf ears in the state courts.
The California Supreme Court has yet to consider the constitu-
tionality of prohibiting public employee strikes.® Moreover, a re-
cent California Supreme Court decision demonstrates that the
court considers the narrower issue of the legality of public school
employee strikes to be an open question.® Despite a long line of

case law declaring public employee strikes to be illegal is not a deterrent to
public employee strikes. Moreover, the resort to legal sanctions resulted in
strikes which on the average took twice as long to resolve as those in which the
parties relied only on bargaining and negotiating to end the conflict. Cebulshki,
An Analysis of 22 Illegal Strikes and California Law, 18 CaL. Pus. EMPLOY-
MENT REL. 2 (1973).

s Id.

* United Fed’n of Postal Workers v. Blount, 325 F. Supp. 879, 884, aff'd
mem., 404 U.S. 802 (1971) (court upheld a statutory prohibition of strikes by
federal employees); Tennessee Valley Auth. v. Local Union No. 1, 233 F. Supp.
997 (W.D. Ky. 1962) (court invoked a federal employee strike prohibition to
enjoin a strike).

s Pasadena Unified School District v. Pasadena Fed’n of Teachers, 72 Cal.
App. 3d 104, 105, 140 Cal. Rptr. 41, 44 (2d Dist. 1977). The California Supreme
Court decision in Los Angeles Metropolitan Transit Auth. v. Bhd. of R.R.
Trainmen, 54 Cal. 2d 684, 355 P.2d 905, 8 Cal. Rptr. 1 (1960), is frequently
cited as authority for the assertion that public employee strikes are illegal in
California. Specifically, the court stated: “in absence of legislative authoriza-
tion public employees do not have the right to strike.” Id. at 688, 355 P.2d at
906, 8 Cal. Rptr. at 2. This statement, however, was dicta. The issue before the
court was whether a statute which gave railway workers the right to engage in
“concerted activities” should be construed to confer the right to strike. The
court concluded that the statute did provide for the right to strike. Id. at 694,
355 P.2d at 910, 8 Cal. Rptr. at 7. This case did not raise the issue of the state
or federal constitutionality of withholding the right to strike from public em-
ployees. Nor did it resolve the issue of the correct statutory construction of
other public employee legislation. The California Supreme Court has not yet
resolved these issues. See San Diego Teachers Ass’n v. Superior Court, 24 Cal.
3d 1, 593 P.2d 838, 154 Cal. Rptr. 893 (1979).

¢ San Diego Teachers Ass’n v. Superior Court, 24 Cal. 3d 1, 593 P. 2d 838,
154 Cal. Rptr. 893 (1979). For a detailed discussion of this case, see notes 51-60
and accompanying text infra.
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California cases applying the common law rule .that public em-
ployee strikes are illegal,” the court stated that a public school
employee strike would not be an unfair labor practice under cer-
tain circumstances.® In addition the court stated that California
public school employee bargaining statutes do not necessarily
prohibit strikes.? The court’s statements indicate that the Cali-
fornia Supreme Court may be open to a re-evaluation of the le-
gality of public school employee strikes.

Because the state courts are not bound by federal precedent
in the interpretation of state constitutions,’® they may apply a
stricter standard of review to the ban of public school employee
strikes. Thus, this comment addresses itself to the state forum.
Part I of this comment discusses the role of the strike in public
sector collective bargaining. Part II examines the policy argu-
ments in favor of legalizing public school employee strikes and
discusses two iegal bases upon which public school employees
may challenge the prohibition of public school employee strikes.

I. THE ROLE OF THE STRIKE IN THE PuBLIC SECTOR

In the private sector the strike performs an essential role in
collective bargaining,'! serving three purposes. First, the right to

7 See, e.g. Almond v. County of Sacramento, 276 Cal. App. 3d 32, 35, 80 Cal.
Rptr. 518, 520 (3d Dist. 1977); Pasadena United School Dist. v. Pasadena
Fed’'n of Teachers, 72 Cal. App. 3d 100, 105-07, 140 Cal. Rptr. 41, 44-45 (2d
Dist. 1972). Los Angeles Unified School Dist. v. United Teachers, 24 Cal. App.
3d 142, 145, 100 Cal. Rptr. 806, 808 (2d Dist. 1972); Trustees of Cal. State
Colleges v. Local 1352, San Francisco State College Fed'n of Teachers, 13 Cal.
App. 3d 863, 867, 92 Cal. Rptr. 134, 136 (1st Dist. 1970); City of San Diego v.
AFS.CMUE, 8 Cal. App. 3d 308, 310, 87 Cal. Rptr. 258, 260 (4th Dist. 1970).

& San Diego Teachers Ass’n v. Superior Court, 24 Cal. 3d 1, 8, 593 P. 2d 838,
849, 154 Cal. Rptr. 893, 898 (1979). The court’s discussion indicates that a
strike which occurred after exhaustion of impasse procedure would not be an
unfair labor practice. The court explicitly reserved the question of the legality
of public school employe strikes. Id. at 7.

* Id. at 13.

10 See, e.g., Oregon v. Hass, 420 U.S. 714, 719 (1975) (admissibility of incul-
patory statements obtained in violation of Miranda rights); Cooper v. Califor-
nia, 386 U.S. 59, 64 (1960) (scope of automobile search exception to the war-
rant requirement; application of state constitutional harmless error provision);
Brown v. Merlo, 8 Cal. 3d 855, 865 n.7, 506 P.2d 212, 219 n.7, 106 Cal. Rptr.
388, 395 n.7 (1973) (automobile guest statute held invalid under state constitu-
tional equal protection provisions). See also Brennan, State Constitutions and
the Protection of Individual Rights, 90 Harv. L. Rev. 489 (1976).

1 N. CHAMBERLAIN & J. KuHN, CoLLECTIVE BARGAINING 391 (2d ed. 1965).
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strike equalizes bargaining power between employers and em-
ployees.'* Second, the threat of a strike insures good faith bar-
gaining on both sides of a labor dispute. Since a strike imposes
losses on labor as well as management, both sides will make con-
cessions to avoid impasse at the bargaining table.!® Third, the
strike power promotes industrial peace. This result is largely a
product of the strike power’s first two functions: The equaliza-
tion of bargaining power brings the parties to the bargaining ta-
ble. The potential costs of a strike or lockout keeps them there.!*

Nonetheless, states enacting collective bargaining legislation
for public employees have almost uniformly refused to authorize
public employee strikes.!® The major policy arguments advanced
against public sector strikes were that: (1) the use of the strike
power in the absence of private sector market restraints would
give public employees excessive bargaining power;'® (2) the exer-

12 Bernstein, Alternatives to the Strike in Public Labor Relations, 85 HARv.
L. Rev. 459, 463 (1971).

13 Id.

4 Burton & Krider, The Role and Consequences of Strikes by Public Em-
ployees, 79 YALE L.J. 418, 419 (1970).

15 Only seven states have enacted public employee legislation authorizing a
limited right to strike. These states are: Alaska, ArLaskA Star. § 25.40.200
(1972); Hawaii, Hawan Rev. StaT. § 89-12 (1980); Idaho, Iparo Cobk § 44-1811
(1976); Minnesota, MINN. StaT. § 179.64 (West Supp. 1981); Oregon, Or. REv.
STAT. ch. 243, § 7266 (1976); Pennsylvania, PA. STaT. ANN, tit. 43, § 1101.1003
(West Supp. 1975-80); and Vermont, V1. StAT. ANN. tit. 21, ch. 20, § 1730
(1978). In these states strikes are limited or forbidden only if the legislature
has determined that a particular occupational group provides services which
are “essential.” For example, Pennsylvania prohibits strikes by prison guards
and mental hospital guards, Pa. StaT. ANN. tit. 43, § 1101.1001 (West Supp.
1972-73). All other employees are permitted to strike unless such a strike cre-
ates an immediate threat to the health, safety, or welfare of the public. Pa.
STAT. ANN. tit. 43 § 1101.1003 (West Supp. 1975-80).

¢ In the private sector, supply and demand and the employer’s profit mo-
tive presumably set effective limits on employee demands. As a matter of self-
preservation the union will not demand a wage which would increase the prod-
uct price to the point at which demand falls off and production is cut back.
Even if the union were to make excessive demands, the employer would not
accede to them if the result would be that the firm became economically unvi-
able. However, because public services are not provided for a profit, opponents
of public sector strikes contend that there would be no effective limits on the
demands public employees could make. Thus, the use of the strike could put
the public at the mercy of a handful of public employees. Wellington & Win-
ter, The Limits of Collective Bargaining in Public Employment, 78 YALE L.J.
1107, 1117-22 (1969).
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cise of economic power in public employee contract negotiations
would - distort the political process and impair public sover-
eignty;'” and (3) public sector strikes would pose a serious threat
to public health, safety, and welfare.'® These objections to public
employee strikes do not, however, hold up under close scrutiny.

Despite the absence of the usual market restraints in the pub-
lic sector there are several operative limits on the bargaining
power of public employees. Public opposition to rising tax rates
insures that politically accountable public employers will refuse
unreasonable or politically unacceptable bargaining demands.®?
In addition, where public employee unions have insisted upon
wages significantly in excess of the prevailing private sector rate,
public employers have subcontracted with private sector labor.2°
Moreover, the economic cost of many public sector strikes falls
far more heavily on the striking worker than on the public em-
ployer.?! For example, many transit districts operate on a deficit.
Thus when transit workers strike the district actually saves
money,>2 but the loss of wages during a strike is at least as costly
to public sector workers as it is to those in the private sector.?®
All of these political and economic forces impose substantial
limits on public workers’ bargaining power. Therefore, there is
little justification for the concern that legalizing public employee
strikes would put the public employer any more at the mercy of
union demands than is the private employer.

The argument that public sector strike activity would distort
the political process is based on the thesis that the level of pub-
lic employees wages represents a political decision regarding the
allocation of public resources.?* Opponents of the legalization of
public sector strikes argue that public employees have the right
to lobby and petition. Yet, they argue that the additional use of
the strike would introduce an “alien force” into the legislative
process.?® This attempted distinction between economic and po-

17 Id. at 1123-25.

18 Cf. Wellington & Winter, supra note 16, at 1123-24.

1 See Burton & Krider, supra note 14, at 425.

= JId. at 425-31. °

2 Id. at 425.

22 Id. at 423.

23 Id. at 425.

# Wellington & Winter, supra note 16, at 1123-24.

* GoOVERNOR’S COMMITTEE ON PuBLIc EMPLOYMENT RELATIONS, FINAL REPORT
No. 15, StatE oF NEw YORK (1966).

HeinOnline -- 15 U.C. Davis L. Rev. 155 1981-1982



156 University of California, Davis [Vol. 15

litical power is problematic.?® Lobbying for public assistance in
the form of loans, subsidies, and tax incentives for private sector
business frequently relies on an implied threat of loss of employ-
ment, revenue, and economic growth. Yet this form of economic
pressure is legal, and a recognized part of political processes. It
is therefore difficult to discern where the boundary lies between
supposedly illegitimate “economic” pressure and political power.
Moreover, forcing public employees to rely on political lobbying
to win demands can itself result in distortion of political
processes, by encouraging patronism.??

The remaining objection to allowing public employees to
strike is that public sector strikes jeopardize public health and
safety. It is here that the distinction between different occupa-
tional groups in the public sector becomes necessary. The first
two arguments against the use of the strike in the public sector
are based on institutional and economic distinctions between
production in the private sector and provision of public services.
The argument concerning public health and safety, however,
could apply equally to many occupations in the private sector,
most notably coal-mining, health care, and transportation.z®
Nonetheless, it is a well-established principle of private sector
labor relations policy that the strike is a constructive and neces-
sary part of the right to organize and bargain collectively, and
that the economic benefit of allowing strikes outweighs the cost
of occasional work stoppages.?® Thus, in the private sector an

28 Burton & Krider, supra note 14, at 428-32.

27 Id. at 431. See also Hight, Teachers, Bargaining and Strikes: Perspec-
tives from the Swedish Experience, 15 U.C.L.A. L. Rev. 840, 876 (1968). Hight
suggests that the legalization of strikes will shift public employee union activ-
ity away from lobbying and towards collective bargaining. The latter process,
he contends, is more visible than lobbying and reduces “the influence of a par-
ticularly able lobbyist or the access to a particularly susceptible administrative
decision maker.” Id.

28 Hight, supra note 27, at 851.

2 National Labor Relations Act, 29 U.S.C. § 151 (1976) contains the follow-
ing legislative finding: “Experience has proven that protection by law of the
right of employees to organize and bargain collectively safeguards commerce
from injury, impairment or interruption, and promotes the flow of commerce
by removing certain recognized sources of industrial strife and unrest, by en-
couraging practices fundamental to the friendly adjustment of industrial dis-
putes arising out of differences as to wages, hours, or other working conditions,
and by restoring equality of bargaining power between employers and
employees.”
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otherwise legal strike may be prohibited only if the President of
the United States declares a National Emergency.®

Given that the threat to public health and safety created by a
strike is not unique to the public sector, the question should be
whether the disruption of a particular public service presents a
threat to public health and safety which is so great as to justify
denying the public employee a right which is considered funda-
mental to his private sector counterpart.?® The states which have
authorized public employee strikes recognize the différences be-
tween public sector services. These states limit the right to
strike for workers providing “essential” services so as to protect
the public from any serious harm.’? Thus, although the concern
for public health and safety is justified regarding strikes in some
occupations, a wholesale prohibition of public sector strikes on
this ground is overbroad and exacts a high cost in terms of pro-
moting peaceful labor relations.3?

II. PusLic SCHoOL EMPLOYEE STRIKES

A. Potential Benefits of Legalizing Public School Employee
Strikes

The task of weighing the costs and benefits of legalizing
strikes in a particular public occupation is inherently a matter of
drawing fine lines. It is the thesis of this comment that strikes
by public school employees impose a minimum of inconvenience
on the public while providing substantial benefits in terms of
improved labor relations.** Several characteristics of the public
school employee’s job minimize the cost of legalizing strikes.
Public education is unique among public services because the
school year consists of nine months, approximately one month of
which is non-class time.*® Thus, time lost during a strike may be
made up by lengthening the school day, decreasing some non-
class time, or eliminating some vacation time.*® A strike would
have to last at least four months before school days would be
irreparably lost. Yet the highest total number of days lost annu-

3¢ Labor Management Relations Act, 29 U.S.C. § 176 (1976).
3 Hight, supra note 27, at 850.

82 See note 15 supra.

33 See notes 34-51 and accompanying text infra.

# Id.

85 Hight, supra note 27 at 841, 850.

s Id.
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ally due to illegal strikes by certificated employees between 1972
and 1977 was only 93.>” The long term effect of a work stoppage
on the education of school children is therefore likely to be neg-
ligible. Also, unlike firemen or policemen, public school employ-
ees are not responsible for the protection of life and property.
Thus, although public education is an important social institu-
tion, interruption of this service does not expose the public to
any immediate risks or irreparable harm.

The fact that education is a service which can be deferred for
short periods without directly endangering the public also means
that school employees have considerably less bargaining power
than firemen or policemen might have.?® Moreover, increasing
public interest in relying on the private sector to provide educa-
tion services through the voucher system, is a constant reminder
to public school employees that they perform a service for which
there is an available private sector substitute. There is, there-
fore, no reason to expect that public school boards would be at
the mercy of union demands if public school employee strikes
were legalized.

" Even if the arguments that public school employee strikes
would disrupt vital public services and give public school em-
ployees excessive bargaining power were correct, these objections
to the legalization of public school employee strikes assume that
the prohibition of strikes is effective. It is well established, how-
ever, that the fact that public employee strikes are illegal
neither eliminates nor significantly deters them.*® In fact, the
length and incidence of public employee strikes have increaséd
dramatically in the last ten years.*® Some California commenta-
tors have attributed the law’s failure to deter illegal strikes to
the lack of serious penalties and the failure of management to
rigorously enforce sanctions.*® However, in other states, public

37 Strikes of Certificated Employees 1972-77, 36 CaL. PuB. EMPLOYMENT
REeL. 21-22 (1978). These statistics reflect the total number of days lost to
strikes annually. The average length of a public school employee strike is
therefore considerably less than 93 days.

3 In Sweden, where public school employee strikes are legal, the public
takes public school employee strikes quite lightly. Hight, supra note 27, at 875.

3#® See note 2 supra.

% Strikes of Certificated Employees 1972-1977, supra note 37, at 21-22. In
1972 certificated employees struck for a total of 5 days; by 1977 the total num-
ber of days lost in work stoppages had increased to 93. Id.

*1 See, e.g., Taggart, Legality of Strikes in California Public Education: A
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employee strikes persist even in the face of the most drastic
sanctions.*?

Because the strike prohibition does not prevent public school
employee strikes the main effect of legal sanctions is to delay
resolution of the underlying dispute.*® If strikes were legal, pub-
lic school employers and employees would be forced to negotiate

Management Perspective, 18 SaANTA CLARA L. REv. 895 (1978).

‘2 Bernstein, supra note 12, at 462-63. The more plausible explanation for
the persistence of illegal public school employee strikes is that there is no ade-
quate substitute for the strike as a means of resolving labor disputes. Experi-
ence with binding arbitration and fact-finding has shown that the public sector
alternatives are rarely as effective as the use of the strike in resolving conflicts.
Id. at 467. Several major problems arise with the use of binding arbitration.
First, binding arbitration introduces nonaccountable third parties into public
contract negotiations. Although this is a legal delegation of authority, see Los
Angeles Metropolitan Auth. v. Bhd. of R.R. Trainmen, 54 Cal. 2d 689, 693, 355
P.2d 905, 910, 8 Cal. Rptr. 1, 6 (1960), it may be more desirable from a political
standpoint to leave the final decision in the hands of the public employer who
is directly accountable to the public.

Apart from the political problems, arbitration tends to interfere with the
efficacy of the bargaining process as a means of impasse resolution. The party
with the weaker position has little incentive to bargain in good faith if it has an
expectation of a favorable arbitration award. Bernstein, supra note 12, at 467.
Furthermore, even if the parties do attempt to bargain seriously, the arbitrator
may inadvertently penalize them by treating the “best-disclosed” offer as the
outer limit of the award. Id. at 467. “Either-or” or final offer arbitration, in
which the arbitrator must choose between the final offer of -each party rather
than work out an independent compromise is not a solution to the problem of
non-disclosure. In fact, the final offers frequently combine reasonable propos-
als with entirely unrealistic ones, in the hope that if the parties make a few
concessions the arbitrator will be forced to choose their offer and to enforce the
excessive demands along with the reasonable compromises. Id. at 467. The re-
sult of both forms of arbitration is that the resolution rarely reflects the actual
positions of the parties. Id. at 468. Since the parties reach no real compromise
or resolution, the underlying instability and conflict persist. Id. at 468.

Fact-finding shares many of the problems of arbitration. It involves the use
of non-accountable third parties who actually play the role of mediator rather
than that of neutral fact-finder. If the fact-finder’s role is advisory, manage-
ment tends to follow the fact-finder’s recommendations only when they sup-
port management’s position. Comment, The Right to Strike and the Rodda
Act: A Shift in Bargaining Power, 10 Pac. L.J. 971, 983 (1979) [hereinafter
cited as The Right to Strike and the Rodda Act]. If the recommendations are
binding, then fact-finding has really become binding arbitration and the above-
discussed problems of interference with bargaining arise. Either way, the result
is that the majority of disputes are settled by management’s unilateral action
or by resort to illegal strikes.

*3 See note 2 supra.
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the issues, and the delays caused by turning to the courts for
anti-strike injunctions would be substantially reduced.** Thus,
one of the primary benefits of legalizing public school employee
strikes would be quicker and more efficient resolution of
disputes.

In addition, at least one commentator has advanced the thesis
that the ban on public employee strikes is actually a “legal
boomerang.”’*® Briefly stated, the argument is that, in jurisdic-
tions where strikes are illegal, the evolving case law often creates
rights for public employees which are greater than rights con-
ferred in states authorizing a limited right to strike.*® Yet, in
limited right to strike states the courts consistently enforce the
protections for the public.*” The ironic result is that those states
which grant a limited right to strike are more successful in regu-
lating strike activity than those which treat public strikes as
illegal.*®

In light of these policy arguments in favor of legalizing public
sector strikes, the existing California law which treats public
school strikes as illegal should be re-examined. The persistence
of unlawful strikes and the delays in dispute resolution are due
in part to the fact that statutory impasse procedures are not an
adequate substitute for the strike power.*® Legalization of
strikes would promote more efficient collective bargaining, re-
duce the incidence and length of strikes, and would allow for
more effective regulation of those strikes which do occur.®®

# Cebulshki, supra note 2, at 11. ,

¢ Jascourt, Is Banning Public Employee Strikes a Legal Boomerang? 8 J.L.
AND Epuc. 57, 58 (1979).

+¢ Id. at 65.

41 Id. at 71.

% Id.

4 See note 42 supra. Under existing law if an impasse is reached the parties
may declare an impasse, and a mediator will be appointed by the Public Em-
ployment Relations Board. CaL. Gov’t Cope § 3548 (West 1980) If mediation
fails, a fact-finding panel may be established. Id. § 3548.1. However, the rec-
ommendations of the fact-finding panel are strictly advisory. Id. § 3458.3. One
indicator of the lack of confidence inspired by these impasse procedures is the
fact that, during the first fifteen months in which they were in effect, thirteen
strikes, boycotts or walkouts occurred, and in no instances were impasse proce-
dures fully utilized. See The Right to Strike and the Rodda Act, supra note
42, at 983-84.

% See Cebulshki, supra note 2, at 11.
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B. Legalization of the Right to Strike for Public School
Employees

1. San Diego Teachers Association v. Superior Court

Until San Diego Teachers Association v. Superior Court,®* all
"California cases had held that there was no federal constitution-
ally protected right to strike and that public employee strikes
~ were illegal at common law.®® The state courts have protected
the right to strike for public employees only when state statutes
authorized strikes.®® In San Diego Teachers Association, the
teachers’ association and its president sought annulment of con-
tempt citations issued during a teacher’s strike. The issue
squarely before the court was whether or not the San Diego su-
perior court had jurisdiction to issue a restraining order and pre-
liminary injunétion against the strike.®* The court concluded
that the Public Employment Relations Board (PERB) had ex-
clusive initial jurisdiction to determine whether a strike was an
unfair labor practice and to determine what remedy was appro-
priate.®® The court ruled that by failing to wait for a PERB rul-
ing on an unfair labor practice charge, the school board had
failed to exhaust its administrative remedies. The superior court
was, therefore, without jurisdiction to issue the restraining order
and injunction. Because the court did not have jurisdiction the
contempt citations were void.®®

Although the court refused to address the question of the cor-
rectness of the San Diego court’s ruling that public employee
strikes are illegal, it was careful to treat the issue as an open
question.’” In addition, the court stated that Government Code

st 24 Cal. 3d 1, 593 P.2d 838, 154 Cal. Rptr. 893 (1979).

52 See cases cited in note 7 supra.

53 See Los Angeles Metropolitan Transit Auth. v. Bhd. of R. R. Trainmen,
54 Cal. 2d 684, 355 P. 2d 905, 8 Cal. Rptr. 1 (1960). See discussion in note 5
supra.

8¢ San Diego Teachers Ass’n v. Superior Court, 24 Cal. 3d 1, 7, 593 P.2d 838,
849, 154 Cal. Rptr. 893, 899 (1979).

5 Id. at 13, 593 P.2d at 845-46, 154 Cal. Rptr. at 901.

8 Jd.

87 Jd. at 6-8, 593 P.2d at 842-43, 154 Cal. Rptr. at 896-98. The court ex-
pressly reserved the issue of the legality of public school employee strikes, stat-
ing that it is “unnecessary to resolve the question of the legality of public
school employee strikes.” Justice Richardson vigorously dissented from the
majority’s treatment of the strike’s legality as an open question. Id. at 14, 593
P.2d at 847, 154 Cal. Rptr. at 902.
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section 3549, which the California appellate courts had con-
strued as prohibiting strikes, does not forbid public school
teachers strikes.®®

Strictly speaking, these statements by the court are dicta.
They may indicate, however, that if the issue were properly
raised the California Supreme Court would be willing to recon-
sider the question of the legality of public school employee
strikes. Two legal bases exist to support a finding of legality.
First, public school employee strikes could be legalized on the
basis of a statutory inference of a right to strike. Second, if the
collective bargaining statute is not ‘susceptible to such a con-
struction, the court may be persuaded that the right to strike is
protected under the state constitution.

2. Legal Bases for a Right to Strike for Public School
Employees

a. Statutory Inference of a Right to Strike for Public School
Employees

The Rodda Act, codified in Government Code sections 3540-
3549.3, defines the collective bargaining rights of California pub-
lic school employees. The Act does not expressly prohibit public
school employee strikes, and does not define a strike as an unfair
labor practice.®® Thus, it is an open question whether a right to
strike may be inferred from the provisions of the act.®

Arguably, an inference of a right to strike would be consistent
with the language and the purpose of the Rodda Act. The act
specifically guarantees the right to participate in organizational
activities and to negotiate contracts.®® Because strikes are the

°¢ Id. at 12, 593 P.2d at 846, 154 Cal. Rptr. at 901. See note 1 supra.

8 CaL. Gov't CopE § 3543.6 (West 1980).

¢ See Pasadena Unified School Dist. v. Pasadena Fed’n of Teachers, 72 Cal.
App. 3d 104, 106, 140 Cal. Rptr. 41, 46 (2d Dist. 1977). Before the Supreme
Court’s decision in San Diego Teachers Ass’n, the major obstacle to judicial
inference of the right to strike was that the state appellate courts have con-
strued the language of Government Code § 3549 as legislative intent to deny
public school employees the right to strike. See note 1 supra. However, in San
Diego Teachers Ass’n the court stated that § 3549 does not prohibit strikes.
San Diego Teacher’s Ass’n v. Superior Court. 24 Cal. 3d 1, 12, 593 P.2d 843,
854, 54 Cal. Rptr. 893, 901 (1979). Thus, the appellate courts’ construction of §
3549 is no longer conclusive.

8 CaL. Gov't CopE § 3542.1 (West 1980).
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usual mechanism for the enforcement of these rights®® this sec-
tion of the code may implicitly authorize strikes. Moreover, the
stated purpose of the act is to improve personnel management
and employer-employee relations within the California public
school systems.®® To the extent that the denial of the right to
strike delays the resolution of disputes and impedes the develop-
ment of mutually acceptable terms of employment these goals
are not met. Therefore, an inference of a right to strike might
better effectuate the intention of the legislature, and make col-
lective bargaining a more efficient means of regulating public
school employee labor relations.

b. A Right to Strike Under the State Constitution

If the California courts continue to construe Government
Code section 3549 as forbidding public employees to strike, this
exclusionary classification may be challenged under the Califor-
nia Constitution. Although the federal courts have held that the
exclusion of public employees from the right to strike is consti-
tutionally valid,®* a state court is bound by that interpretation
only to the extent that it may not narrow the scope of constitu-
tional protection.®® Because the California Supreme Court has
not decided on state grounds the validity of withholding the
right to strike from California public school employees,®® the
court may rule that this exclusion violates state constitutional
rights.®” Specifically, the exclusion may violate state rights of
‘“equal protection.”®®

%2 National Labor Relations Act, 29 U.S.C. § 151 (1976).

83 CAL. Gov't CobpE § 3549 (West 1980) states in pertinent part “It is the
purpose of this chapter to promote the improvement of ... employer-
employee relations within the public school systems . . . .”

¢ See, e.g.,, United Fed'n of Postal Workers v. Blount, 325 F. Supp. 879,
aff'd mem., 404 U.S. 82 (1971) (court upheld a statutory prohibition of federal
employee strikes).

% See note 10 supra.

% See note 5 supra.

87 See note 10 supra.

e Art. 1, § 7 of the California Constitution provides that no citizen or class
of citizens shall be granted privileges and immunities which are not granted to
all citizens. Art. 4, § 16 provides that the legislature shall not pass local or
special laws. These provisions are generally construed together as the state
constitutional analogue to the equal protection clause of the fourteenth
amendment. See, e.g., Durham v. Los Angeles, 91 Cal. App. 3d 567, 575, 154
Cal. Rptr. 243, 247 (2d Dist. 1979) (statute denying recovery to persons injured
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Except for the areas of criminal law and procedure,®® state
constitutional law is relatively underdeveloped. The standards of
review applied in the disposition of state claims tend to be simi-
lar to those used in the disposition of federal claims.’® Thus, in
order to use the “equal protection” provisions of the California
Constitution to invalidate the exclusion of public school employ-
ees from the right to strike, it would be necessary to show that
(1) the classification is not related to a legitimate state purpose,
or (2) that the classification infringes upon a fundamental right,
or involves a suspect classification.” In the latter case the stat-
ute would be subject to strict scrutiny.”™

while attempting to board moving railway car does not violate state privileges
and immunities and equal protection provisions); Gray v. Whitmore, 17 Cal.
App. 3d 1, 20, 94 Cal. Rptr. 904, 914 (1st Dist. 1971) (statute providing for the
sale of a tenant’s property to satisfy an unlawful detainer judgment violates
state due process and equal protection rights).

¢ The California Supreme Court has increasingly relied upon state constitu-
tional rights in the area of criminal procedure. See, e.g., Cardenas v. Superior
Court, 56 Cal. 2d 273, 363 P.2d 889, 14 Cal. Rptr. 657 (1971) (double jeopardy,
explicit rejection of Gori v. United States, 367 U.S. 364 (1961), which held to
the contrary); Curry v. Superior Court, 2 Cal. 3d 707, 470 P.2d 345, 87 Cal.
Rptr. 361 (1970) (double jeopardy); In re Smiley, 66 Cal. 2d 606, 614-26, 627 n.
15, 427 P. 2d 179, 189-92 n.15, 58 Cal. Rptr. 579, 584-85 n. 15 (1967) (right to
counsel, right to speedy trial).

70 Gray v. Whitmore, 17 Cal. App. 3d 1, 20, 94 Cal. Rptr. 904, 914 (1st Dist.
1971). In Whitmore, the court stated that the standards of review under the
California “equal protection” provisions are essentially the same as those pre-
scribed by the federal constitution. The Whitmore court therefore relied on
federal and California precedents in invalidating a state statute providing for
application of proceeds from the sale of tenant’s property to satisfy a judgment
in an unlawful detainer action. Id. at 20-29.

"t See Serrano v. Priest, 5 Cal. 3d. 584, 597, 487 P.2d 1241, 1251, 96 Cal.
Rptr. 601, 609 (1971). For further discussion of Serrano, see note 76 infra.

7* This test supplies two entirely different standards for review of legislative
classifications. Classifications that are “suspect” or infringe upon a fundamen-
tal right are subject to the “strict” scrutiny test. See, e.g., Shapiro v. Thomp-
son, 394 U.S. 618, 634 (1962) (right to travel is a fundamental right); Kore-
matsu v. United States, 333 U.S. 216, 220 (1944) (race based classifications are
suspect). Under this test the classification is presumed invalid and will survive
the constitutional challenge only if a “compelling state interest” justifies mak-
ing the classification, and there is proof that there is no reasonable alternative
means of achieving the same purpose. Id. The application of this standard will
usually result in the invalidation of the challenged classification. If, however,
the classification is not suspect, and no fundamental interest is at stake, the
court will presume the classification valid unless there is no set of facts which
may be ‘reasonably conceived’ to justify it. See, e.g.,, McGowan v. Maryland,
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The exclusion of public school employees from the right to
strike is probably not subject to the “strict scrutiny” standard of
review. Because public school employee legislation is primarily
economic regulation it is unlikely that the California courts
would treat either the right to strike or the right to bargain col-
lectively as a “fundamental right.”””® Moreover, a California
appellate court has held that distinguishing public school em-
ployees from other employees does not involve a suspect classifi-
cation or a fundamental right.”* Thus, although the California
constitution does protect certain fundamental rights not recog-
nized under the federal constitution,”® it is unlikely that the
right to strike or bargain collectively is one of them.

Nonetheless, it may be possible to persuade the courts to le-
galize public sector employee strikes without invoking the strict
scrutiny test. The California Supreme Court has applied the
tests for validity under the state constitution in a way which in-
creases the scope of judicial review and gives broader protection
of individual rights than the application of the tests used by the

366 U.S. 240, 246 (1961) (Sunday closing laws are rationally related to state
purpose of providing a uniform day of rest). This is an extremely low standard
of review, usually resulting in the failure of an equal protection challenge. For
a summary of equal protection analysis, see, Tussman & tenBroek, The Equal
Protection of the Laws, 37 CALr. L. REv. 341 (1949); Note, Developments in
the Law—Equal Protection, 82 Harv. L. Rev. 1065 (1969).

7® Interests which the United States Supreme Court has recognized as ‘fun-
damental’ include the right to travel, Shapiro v. Thompson, 394 U.S. 618
(1969), the right to vote, Reynolds v. Sims, 377 U.S. 533 (1964); and a group of
interests including the marriage relationship and procreation, Loving v. Vir-
ginia, 388 U.S. 1010 (1967); Griswold v. Connecticut, 381 U.S. 479 (1965). The
California Supreme Court has expanded this group to include the right to edu-
cation which, the court held, is protected under the federal and California con-
stitution. Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601
(1971).

7 Grasko v. Los Angeles City Bd. of Educ., 31 Cal. App. 3d 290, 306, 107
Cal. Rptr. 334, 345 (2d Dist. 1973). In Grasko, the court upheld an injunction
preventing the board of education from entering into an agreement as part of a
settlement of an illegal strike. The court based its decision on an interpretation
of the “meet and confer” requirements of the Winton Act, now replaced by
CaL. Gov't CopE §§ 3540-3549.3. The court, however, did not analyze or sup-
port its statement that there is no fundamental right to bargain collectively
under the state constitution, and that the exclusionary classification of public
employees was not suspect. The Grasko decision also has been criticized on
other grounds. See County of Los Angeles v. Superior Court, 13 Cal. 3d 721,
728-29, 532 P.2d 495, 501, 119 Cal. Rptr. 631, 636 (1975).

78 See note 73 supra.
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United States Supreme Court under the federal constitution.”
One way in which the court has afforded greater protection to
individual rights is through the application of a more activist
construction of the equal protection provisions than the tradi-
tional federal two-tier equal protection test, through the “sub-
stantial relationship test.””” In order to apply the “substantial
relationship test” it is necessary to (1) identify the classifications
made, (2) enumerate the legislative purposes for which the clas-
sifications are made, and (3) determine whether there is a “sub-
stantial relation in fact,” between the classifications and the leg-

7¢ See notes 69 and 73 supra, and note 77 infra. Compare Serrano v. Priest,
5 Cal. 3d 584, 487 P. 2d 1241, 96 Cal. Rptr. 601 (1971), with San Antonio Inde-
pendent School Dist. v. Rodriguez 411 U.S. 1, rehearing denied, 411 U.S. 959
(1973). In Serrano, the California Supreme Court treated wealth as a suspect
classification and held that education is a fundamental right. The court invali-
dated a state system of financing public schools through local property taxes.
Yet, in Rodriguez, the United States Supreme Court held that a similar system
of financing was valid under the federal constitution, and refused to apply the
strict scrutiny standard of review.

77 See Brown v. Merlo, 8 Cal. 3d 855, 865 n.7, 506 P.2d 212, 222 n.7, 106 Cal.
Rptr. 388, 395 n.7 (1973). In Merlo, the court held that a California automobile
guest statute that barred recovery by non-paying passengers violated the Cali-
fornia Constitution’s “equal protection” provisions. The Court applied the
“substantial relationship” test as the standard of review.

The Merilo court noted that the United States Supreme Court has recently
moved away from its deferential posture when reviewing statutory classifica-
tions. The Court has, in several cases, required that the classification have a
fair and substantial relationship to an actual, rather than a constructive gover-
mental purpose. Id.

Regardless of the status of the two-tier equal protection test in United
States Supreme Court decisions, the state courts may, and perhaps should, ap-
ply a more activist test under analogous state constitutional provisions. It is
important to recognize that underlying the federal two-tier equal protection
test are fundamental institutional concerns regarding the role of judicial re-
view. The test severely limits the scope of judicial review unless a fundamental
right or presumptively discriminatory classification is involved. This judicial
restraint in part reflects judicial deference to the fact-finding and policy deci-
sions of the legislature. It also, however, reflects a concern that, in many areas,
the federal courts are incompetent to set standards which should vary accord-
ing to the history and social needs of each state. See Tussman & tenBroek,
supra note 72. The state courts, by contrast, are far better situated to set such
standards for the state, and it is the unique function of the state courts to do
so. A broader scope of judicial review may therefore be appropriate when a
state court is reviewing a state statute. Brown v. Merlo, 8 Cal. 3d 855, 865 n. 7,
506 P.2d 212, 227, n. 7, 106 Cal. Rptr. 388, 395 n. 7 (1973).
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islative purpose.” Although the status of this “substantial
relationship test” is as yet unclear,”® the application of this in-
termediate standard of review might result in the invalidation of
the statutory exclusion of public school employees from the
right to strike.

The classification system of Government Code section 3549
excludes public school employees from the right to strike con-
ferred upon private employees by section 923 of the Labor
Code.®® It therefore treats public school employees differently
than it does private sector workers. The statute also differenti-
ates between public school employees and other public employ-
ees because at least one class of public employees, Los Angeles
public transit workers, has a statutory right to strike.®® The
courts offer two main justifications for this public-private dis-
tinction. First, denial of the right to strike to public school em-
ployees is necessary to protect public sovereignty over the provi-
sion of a public service.*® Second, since public school employee
strikes would interfere with the provision of a public service, the
right to strike must be denied.®®

Under the traditional rational relationship test, in the absence
of a showing that the classification is grossly overinclusive or un-
derinclusive, the task of judicial review would be complete upon
the showing of some “conceivable’” relation between the classifi-
cation and the legislative purpose.®* The rationale cited above
would be sufficient to satisfy the “reasonable relationship” stan-
dard. However, under the ‘“substantial relationship” test, the

7 Brown v. Merlo, 8 Cal. 3d 855, 868, 506 P.2d 212, 223, 106 Cal. Rptr. 388,
399 (1973).

" See note 77 supra. See also, Gunther, In Search of an Evolving Doctrine
in a Changing Court: A Model for a Newer Equal Protection, 86 Harv. L. Rev.
1 (1972).

8 See CAL. Gov't CopE § 3549 (West 1980) and CaL. Las. Cope § 923 (West
1980), discussed in note 1 supra.

81 Los Angeles Metropolitan Transit Auth. v. Bhd. of R.R. Trainmen, 54 Cal.
2d 684, 355 P.2d 905, 8 Cal. Rptr. 1 (1960); CaL. Pus. UtiL. CopeE § 90300
(West 1971).

8 City of San Diego v. A.F.S.C.M.E., Local 127, 8 Cal. App. 308, 312, 87 Cal.
Rptr. 258, 261 (4th Dist. 1970). This case involved a public utilities strike but
the court’s discussion of the justification to prohibiting public sector strikes
included public school employees. Id.

* Id.

84 McGowan v. Maryland, 366 U.S. 420, 426 (1961) (Sunday closing laws are
related to state purpose of providing a uniform day of rest).
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California court may look beyond the “four-corners of the stat-
ute” to historical developments which undermine the factual
premise supporting a relation between the classification and the
statutory purpose.®® The court may also find the classification
arbitrary if persons similarly situated with respect to the legiti-
mate purpose of the law do not receive like treatment.®®

The public sovereignty argument has usually been raised as an
objection to allowing public school employees to bargain collec-
tively, and by extension to the right to strike.®” The contention
is that the public through its elected representatives should have
the exclusive power to determine the allocation of tax revenues
for education.®® However, some courts®® and the California legis-
lature through the enactment of collective bargaining legislation
have rejected the notion that public control over education and
collective bargaining are incompatible. As in the private sector,
the role of the strike is primarily to equalize bargaining power
and provide an incentive for both parties to bargain in good
faith.®® The school board is not required to accede to any em-
ployee demands, and will not do so if it considers the demands
unacceptable.”* The Board’s only duty is to offer reasonable
counter proposals. The legalization of strikes does not add to
this duty to bargain already imposed on the school boards, it
merely enforces that duty.®® Thus, once the principle of allowing
the school boards to negotiate the terms of employment with
public school employee unions is accepted, there is no reason to
assert the concept of public sovereignty when faced with the
strike issue.

The denial of the public school employees’ right to strike also
may not have a ‘“‘substantial relation in fact” to the legislative

88 Brown v. Merlo, 8 Cal. 3d 855, 863, 506 P.2d 212, 220, 106 Cal. Rptr. 388,
393 (1973).

8¢ Purdy and Fitzpatrick v. State of California, 71 Cal. 3d 566, 578, 456 P.2d
645, 652, 79 Cal. Rptr. 77, 85 (1969) (statute prohibiting employment of aliens
in public works violates equal protection provisions).

87 Note, Collective Bargaining and the California Public Teacher, 21 STAN.
L. Rev. 340, 372 (1969).

8 Id.

8 See, e.g., Norwalk Teacher Assoc. v. Bd. of Educ., 138 Conn. 269, 83 A.2d
482 (1951).

% See notes 11-32 and accompanying text supra.

%1 See notes 19-23 and accompanying text supra.

#3 21 Stan. L. REv., supra note 87, at 376.
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purpose of protecting the public from strikes which would inter-

rupt the provision of important public services. First, this ratio-

nale fails to explain why the statute authorizes strikes for some

other public employees who are involved in the provision of ser-

vices the interruption of which would be at least as disruptive as

a school employee strike.?® Second, strikes in the private sector .
may well be equally or more disruptive for the public than a

public school employees’ strike.®* It would be arbitrary to ex-

clude public employees from the right to strike when it is

granted to similarly situated public and private sector workers.

Moreover, studies of the California law demonstrate that the

fact that strikes are illegal does not prevent strikes, and may in

fact prolong them.®® Thus, it appears that the illegality of public

employees strikes does not “substantially further” the legislative

purpose of preventing the interruption of public services and
should be invalid under this test.®®

CONCLUSION

Despite widespread public opposition to public employee
strikes, California public school employees should have the right
to strike. The strike plays an essential role in collective bargain-
ing because it forces the parties to rely on negotiation at the
bargaining table for resolution of labor disputes. In the absence

% Wellington & Winter, supra note 16, at 1123.

% See notes 23-28 and accompanying text supra.

% See note 2 supra.

* Apart from the substantive issues discussed above, the invalidation of the
denial of the right to strike for public school employees under the “substantial
relation test” for equal protection reasons under the California Constitution
may raise some institutional objections. Because the U.S. Supreme Court will
not review a decision which rests on separate and adequate grounds, see, e.g.,
Murdock v. Memphis, 87 U.S. 870 (1975), some critics view the disposition of
constitutional claims under the state constitution as a rush to judgment, and a
devious means of avoiding federal review. See Falk, The State Constitution: A
More Than Adequate Federal Ground, 61 Caur. L. Rev. 273, 275 (1973).
These critics overlook the fact that prior to the fairly recent application of the
Bill of Rights to state and local government the state constitutions were the
primary source for the protection of civil liberties. Id. at 274. This practice of
relying on the state constitution as a separate guarantee of individual liberties
is entirely in accord with the federalist principle of leaving to the states those
powers which are not reserved to the federal government and the California
courts may appropriately find that a state constitutional guarantee is violated
by the exclusion of public school employees from the right to strike.
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of an effective alternative to the strike, the right to strike should
be legal in order to insure effective collective bargaining. More-
over, the legalization of strikes may result in a quicker resolution
of labor disputes and more effective regulation of strike activity.

Although the federal courts have upheld public sector strike
prohibitions, the issue of the legality of public school employee
strikes is an open question in the state courts. The two possible
bases for the judicial creation of a right to strike for California
public school employees are a statutory inference of a right to
strike, and protection of the right to strike under the California
Constitution. A statutory inference of a right to strike would be
the narrowest basis for legalizing public school employee strikes.
However, because the relevant statutes may not be susceptible
to such an interpretation, it may be necessary to rely instead on
rights guaranteed under the state constitution. In view of the
federal judicial deference to the states on issues of public em-
ployee labor relations, the state courts should step forward and
resolve this issue on state grounds.

Anne B. Steinberg
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