NOTE

Forcing Open the Doors of
Private Clubs:
Warfield v. Peninsula Golf &
Country Club —

Did the Court Go Too Far?

INTRODUCTION

Private, voluntary associations of people are constitutionally
protected by the freedom of association.! Courts and legisla-
tures, however, limit that right? When the exercise of one’s

! See Board of Dirs. of Rotary Int’l v. Rotary Club, 481 U.S. 537, 545 (1987) (quoting
Roberts v. United States Jaycees, 468 U.S. 609, 619-20 (1984)) (stating that First Amend-
ment protects deep attachments to other individuals with whom one shares thoughts, expe-
riences, beliefs, and personal aspects of one’s life); Hill v. National Collegiate Athletic
Ass'n, 865 P.2d 633, 6566 (Cal. 1994) (noting that private citizens have right to associate
with each other on mutually negotiated terms and conditions); se¢ also Gerald L. Edgar,
Note, Roberts v. United States Jaycees: Does the Right of Free Association Imply an Absolute Right
of Private Discrimination?, 1986 UTAH L. Rev, 373, 373-74 (noting that, although Constitution
does not expressly guarantee right to freedom of association, courts began to formally
recognize it as constitutional right in 1958); Cynthia A. Leiferrnan, Comment, Private Clubs:
A Sanctuary for Discrimination?, 40 BAYLOR L. REv. 71, 99 (1988) (noting that freedom of
association is judicially created doctrine).

* See Hill, 865 P.2d at 669 (holding that testing college athletes for drug use did not
violate their privacy rights). The California Supreme Court stated that the common law
right of privacy is not absolute under either the United States Constitution or the Califor-
nia Constitution. See id. at 648, 650, An expectation of privacy in a specific context must be
objectively reasonable under the circumstances and must be considered in light of compet-
ing social interests. See id. at 648.
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freedom to associate is discriminatory, states may regulate the
freedom of association.® While states may not regulate private
discrimination, they may regulate discrimination by businesses.*
Although California strictly prohibits discrimination in business
establishments, it does not otherwise prohibit discrimination by
private groups.” However, the California Supreme Court recently
interpreted the term “business establishment” so broadly that it
includes almost all private groups.’®

In Warfield v. Peninsula Golf & Country Club) a 1995 decision,
the California Supreme Court blurred the distinction between a
business establishment and a public accommodation. Historically,
courts have held that private clubs are truly private, and there-
fore the freedom of association protects private clubs’ member-
ship decisions.® The Warfield court held that a private country
club, although not a public accommodation, is a business estab-
lishment subject to California’s public accommodations statute,
the Unruh Civil Rights Act’ (“the Act”)." This statute prohibits
discrimination based on race, color, sex, national origin, reli-
gion, ancestry, or disability."! Consequently, the court held that
the Act prohibited the Peninsula Golf & Country Club (“the
Club”) from excluding women from its membership.'

* See Edgar, supre note 1, at 377 (stating that right of association is not absolute:
courts do not protect individuals and associations from casually associating with general
public). Policy considerations against discrimination may outweigh the freedom of associ-
ation. See id.; see also Thomas H. Sawyer, Private Golf Clubs: Freedom of Expression and the Right
to Privacy, 3 MARQ. SPORTS LJ. 187, 195 (1993) (stating that no court decision has estab-
lished right to discriminate as matter of law).

* Bell v. Maryland, 378 U.S. 226, 313 (1964) (Goldberg, J., concurring) (stating that
people have constitutionally protected right to close their homes or clubs to any person
based on personal prejudices).

% See Warfield v. Peninsula Golf & Country Club, 896 P.2d 776, 791 (Cal. 1995) noting
that Act does not apply to truly private social clubs).

® See infra notes 196-203 and accompanying text (discussing breadth of Warfield deci-
sion).

7 896 P.2d 776 (Cal. 1995).

®  See Warfield, 896 P.2d at 803 (Lucas, C ], dissenting) (stating that courts traditionally
protect private clubs’ member selection policies).

® CAL. C1v. CODE § 51 (Deering 1997).

' See Warfield, 896 P.2d at 793,

" See CAL. CIv. CODE § 51; O’Conner v. Village Green Owners Ass’n, 662 P.2d 427, 432
(Cal. 1983) (Broussard, ]., concurring) (quoting In re Cox, 474 P 2d 992, 999 (Cal. 1970))
(stating that legislature intended list to be illustrative and not all-inclusive).

"2 See Warfield, 896 P.2d at 798.
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This Note examines the Warfield decision and discusses its
future implications. Part I of this Note explores the legislative
history of the Act,” and the two approaches that California
courts have developed to determine whether an organization
falls under the Act.'* This Part also discusses the role that the
freedom of association can play in courts’ analyses.”” Part II
examines the Warfield decision and reviews the court’s ratio-
nale.'® Part III argues that the California Supreme Court incor-
rectly decided Warfield."” Finally, Part IV proposes an alternative
analysis courts should apply to determine whether an organiza-
tion is public or private for purposes of the Act’s application.'®

I. BACKGROUND

A. The Unruh Civil Rights Act

Historically, California courts have had difficulty interpreting
California’s public accommodations statutes.”” The California
Legislature passed the first public accommodations statute in
1897,® prohibiting discrimination in specific establishments, as

13 See infra notes 20-33 and accompanying text (discussing legislative history of Act).

" See infra notes 34-63 and accompanying text (discussing two approaches used to
determine whether organization is covered by Act).

1 See infra notes 64-100 and accompanying text (discussing interaction between Act
and freedom of association).

'8 See infra notes 101-38 and accompanying text (analyzing Warfield decision).

17 See infra notes 139203 and accompanying text (arguing that that court wrongly de-
cided Watfield).

'8 See infra notes 204-08 and accompanying text (proposing alternative analysis).

' See Harold W. Horowitz, The 1959 Equal Rights in “Business Establishments” Statute — A
Problem in Statutory Application, 33 S. CAL. L. REV. 260, 274 (1960) (noting that cases
interpreting California’s public accommodations statute fail to apply Act consistently).

This Note uses the term “public accommodations statutes” to describe statutes
prohibiting discrimination by establishments offering goods, services, or facilities to the
public. These statutes typically guarantee equal access to all persons in places of “public
accommodation.” See Steven B. Arbuss, Comment, The Unruh Civil Rights Aci: An Uncertain
Guarantes, 31 UCLA L. REv. 443, 443 (1983) (describing public accommodations statutes).

* Ch. 108, 1897 Cal. Stat. 137 (amended 1959). Sez generally Ronald P. Klein, The
California Equal Rights Statutes in Practice, 10 STAN. L. REv. 253 (1958) (discussing 1897
statute}. The California Legislature modeled the 1897 statute after the Federal Civi] Rights
Act of 1875, ch. 114, §§ 1-2, 18 Stat. 335 (1875) (repealed 1883). See Arbuss, supra note 19,
at 450 n.33 (noting that, between 1880 and 1900, 15 states, including California, enacted
public accommodations statutes similar to first sections of repealed Civil Rights Act of
1875). The Civil Rights Cases invalidated that Act and held that the federal Constitution
does not protect persons from acts by private individuals. The Civil Rights Cases, 109 U.S.
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well as in general places of public accommodation or amuse-
ment.”’ Courts struggled with the scope of the term “places of
public accommodation” under the 1897 statute.® Appellate
court decisions concluded that a private cemetery,® dentist’s
office, and private school® were not public accommoda-
tions,” permitting those establishments to discriminate against
African-Americans.” As a result of the confusion in the appel-
late courts, the Legislature enacted the Unruh Civil Rights Act
in 1959.%

Unlike the 1897 statute, which prohibited discrimination in
places of public accommodation or amusement, the 1959 Act
prohibited discrimination in all business establishments.® When

3, 7 (1883). Sez generally Sawyer, supra note 3, at 18892 (discussing history of federal civil
rights statutes).
#1897 Cal. Stat. 137. The 1897 statute, as amended in 1919 and 1923, provided that:

All citizens within the jurisdiction of this state are entitled to the full and equal
accommodations, advantages, facilities, and privileges of inns, restaurants, ho-
tels, eating houses, places where ice cream or soft drinks of any kind are sold
for consumption on the premises, barber shops, bath houses, theaters, skating
rinks, public conveyances, and all other places of public accommodation or
amusement, subject only to the conditions and limitations established by law,
and applicable alike to all citizens.

Ch. 235, § 1, 1923 Stat. 485 (amended 1959).

®  See Horowitz, supra note 19, at 274 (stating that courts did not consistendy apply
statute). The 1897 statute’s application invoked criticism, especially after a string of
unpopular decisions in the 1950s. Id.

~ ® See Long v. Mountain View Cemetery Ass'n, 278 P.2d 945, 946 (Cal. App. 1955)
(holding that private cemetery is not public accommodation}.

# See Coleman v. Middlestaff, 305 P.2d 1020, 1022 (Cal. App. Dep’t Super. Ct. 1957)
{holding that dentist’s office is not public accommodation).

¥ See Reed v. Hollywood Prof’l Sch., 338 P.2d 633, 637 (Cal. App. Dep’t Super. Ct
1959) (holding that private school is not public accommodation).

¥ See Warfield v. Peninsula Golf & Country Club, 896 P.2d 776, 784 (Cal. 1995)
(stating that courts have concluded that public accommodations statute does not apply to
private cemetery, dentist’s office, or private school).

¥ See id. (noting that Long, Coleman, and Reed courts held that discrimination against
African-Americans was permissible).

% Isbister v. Boys’ Club, Inc., 707 P.2d 212, 215 (Cal. 1995) (stating that Legislature
adopted Act because courts were interpreting 1897 statute too strictly).

B CaL. Crv. CODE § 51 (Deering 1997). The statute provides in relevant part: “All
persons within the jurisdiction of this state are free and equal, and no matter what their
sex, race, color, religion, ancestry, national origin, or disability are entited to the full and
equal accommodations, advantages, facilities, privileges, or services in all business
establishments of every kind whatwsoever.” Id.; see Horowitz, supra note 19, at 261
(differentiating between 1897 statute and Act).
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the California Legislature introduced the Act as a bill, it prohib-
ited specific entities from arbitrarily discriminating on the basis
of race, color, religion, ancestry, or national origin.® Those
entities included all public or private groups, organizations,
business establishments, schools, and public facilities.** Howev-
er, before the bill’s passage, the Legislature deleted language in
the Act listing specific types of entities within its purview,®
amending the Act to forbid discrimination in all business estab-
lishments of every kind.*

B. The Scope of the Act

Before Wanrfield, the California Supreme Court developed two
approaches to determine whether an organization fell under the
Act* The first approach involves a “business attribute” analy-
sis,” and the second entails a “public accommodations” analy-

* The court developed the first approach by examining the
scope of the term “business establishments” in O’ Conner v. Village
Green Owners Association.”

1. O Conner v. Village Green Owners Association:
The Business Attribute Approach

In O Conner, the Village Green Owners Association (“the Asso-
ciation”), composed of condominium owners, maintained a
restrictive covenant limiting residency to persons over the age of
eighteen.® The O’Conners gave birth to a child four years af-

% See A.B. 594, 1959 Reg. Sess. § 1 (Cal. 1959) (providing text of Act’s first draft).

' See id. Additionally, the bill prohibited discrimination in the purchase of real
property or in obtaining the service of any professional person, group, or association. See
id.

% See Horowitz, supra note 19, at 265-71 & nn.31-39 (providing all drafts in full and
detailing accompanying changes).

* See id. (providing full text of original Act).

#  See Curran v. Mount Diablo Council of the Boy Scouts of Am., 29 Ca] Rptr. 2d 580,
599 (Ct App. 1994) (oudining Supreme Court’s two approaches to determine if Act
applies to private and public groups), reh’g granted, 31 Cal. Rptr, 2d 126 (Ct. App. 1994).

* See infra notes 3845 and accompanying. text (discussing court’s development of
business attribute analysis).

% Se¢ infra notes 4663 and accompanying text (discussing court’s developmem of
public accommodations analysis).

¥ 662 P.2d 427 (Cal. 1983).

% See id. at 428.
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ter buying their condominium.”® The O’Conners challenged
the covenant under the Act after the Association informed them
that their son violated the covenant and asked them to move
out.*

To determine whether the Association was a business estab-
lishment under the Act, the court examined the Association’s
business-like attributes.* Noting that the Association employed
a property management firm and collected assessments from the
owners to pay for its undertakings, the court concluded that the
Association performed the “customary business functions” of a
landlord in an landlord-tenant relationship.”? Consequently, the
court concluded that the Association was functioning as a busi-
ness establishment.* Therefore the Act’s restrictions applied.*
Accordingly, the court held the Association could not force the
O’Conners to move.*

2.  Isbister v. Boys' Club of Santa Cruz. The Public
Accommodations Approach

Two years after O Conner, the California Supreme Court again
addressed the scope of the Act and, in doing so, developed its
public accommodations analysis. In Isbister v. Boys’ Club of Santa
Cruz,*® the court determined that any entity within the 1897

* See id.

® See id.

" See id. at 431.

** See id. The dissent argued that the Association was not a business establishment be-
cause it had no patrons, tenants, or customers, and it was not entrepreneurial in nature. See
id. at 436 (Mosk, ]., dissenting). Additionally, the dissent noted that if the Association was a
business establishment, then any residential home owner operated a business when she
hired maintenance workers. See id.

#  See id at 431.

*  See id. at 429-30. (noting that court had already determined that apartment complex-
es are business establishments in Marina Point, Ltd. v. Wolfson, 640 P.2d 115 (Cal. 1982)).
The court found that the Legislature intended the scope of the Act to include all groups
specified in the Act as originally introduced. See id. at 430.

¥ See id. at 431.

** 707 P.2d 212 (Cal. 1985).
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statute’s purview is also within the Act’s reach.* Thus, the
Isbister court concluded that all places of public accommodation
or amusement are business establishments.*

In Isbister, the court found that an entity may fall within the
scope of the Act regardless of whether it has any business-like
attributes.® Isbister involved a private charitable organization
that operated a community recreational facility open to any local
boy for a nominal membership fee.”® The Boys’ Club was affili-
ated with the Boys’ Clubs of America, Inc., which is a congres-
sionally chartered organization.” Members paid $3.25 annually
for access to a swimming pool, gymnasium, snack bar, and craft
and game area.”? The Boys’ Club excluded girls from member-
ship.®

The court held that the Boys’ Club was a place of public
accommodation or amusement based on several factors.*® First,
the court determined that the Boys’ Club’s primary function was
to offer recreational facilities.”® Second, the only selection crite-
ria for membership was that the Boys’ Club’s users be male.*
Third, the Boys’ Club’s members had no control in running the
organization.”” Fourth, relations among the members took place
in public view and were not continuous, personal, or social.*®
Thus, the court concluded that the Boys’ Club was a public
accommodation, which would have brought it within reach of
the 1897 statute.” Finally, the court noted that the Boys’ Club
possessed some business-like attributes, but it did not rely on

47 See Horowitz, supra note 19, at 289 (suggesting that Act should include all accommeo-
dations subject to previous statute, as well as some that previous statute may not have in-
cluded).

8 See Ishister, 707 P.2d at 217.

¥ See id. at 219.

% See id. at 214.

* See id. at 215.

3% See id.

53 See id.

¥ See id. at 217-18.

»  See id. at 217.

% See id.

% See id, at 218,

M Seeid.

% See id. at 217 (noting that Act’s definiton of business establishments includes places
of public accommodation or amusement).
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these factors in reaching its holding.* Accordingly, the court
held that the Boys’ Club was a business establishment under the
Act and could not exclude girls from its membership.*

O Conner and Isbister represent two approaches to defining a
business establishment under the Act. California courts may
determine an entity’s status by using either a business attribute
approach under O Conner, or a public accommodations approach
under Isbister.® If an entity is not a place of public accommoda-

tion or a business establishment, then it is not subject to the
Act.®

C. The Act and the Freedom of Association:
Curran v. Mount Diablo Council of the Boy Scouts of America

Some entities are neither public accommodations nor business
establishments, and are therefore not within the Act’s reach. An
example is the Boy Scouts. However, in Curran v. Mount Diablo
Council of the Boy Scouts of America™ the California appellate
court determined that, even if the Act reached the Boy Scouts,
the Boy Scouts’ freedom of association prevented the court from
applying the Act.®

In Curran, Timothy Curran, a homosexual, wanted to become
an adult Boy Scout troop leader.® The Boy Scouts would not
consider his application because his advocacy of homosexuality
conflicted with the Boy Scouts’ standards for troop leaders.”
Curran sued under the Act®

The court reasoned that a Boy Scouts council could refuse to
select a homosexual for a leadership role.” The court based its
holding on California Supreme Court precedent which applied

% See id. at 218-19.

8 See id. ar 221.

& See infra notes 116-17 and accompanying text (stating that courts may use two analyt-
ical approaches to determine whether organization is subject to Act).

% See infra notes 69-74 and accompanying text (discussing court’s finding that Boy
Scouts was neither business establishment nor public accommodation under Act).

# 29 Cal. Rptr. 2d 580 (1994), reh’g granted, 31 Cal. Rptr. 2d 126 (1994).

& See id. at 586.

% See id. at 585.

57 See id.

% See id. ar 581.

% See id. at 602. The court’s opinion did not address whether the Boy Scouts could
deny membership to a homosexual. See id. at 582-83.
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the Act to notfor-profit organizations in only two
circumstances.” First, when the organization has a business
purpose, as in O Conner, it is subject to the Act.” Second, when
the organization offers a traditional public accommodation, as in
Isbister, it falls under the Act.? The court held that the Boy
Scouts is neither a business establishment” nor a public
accommodation.”

Despite its finding that the Boy Scouts was not subject to the
Act, the court analyzed the Boy Scouts’ constitutional right to
freedom of association.” The court determined that applying
the Act would violate the Boy Scouts’ freedom to associate with
whomever they choose.”” According to the court, the Boy
Scouts’ freedom of association was more compelling than any
state interest in eliminating discrimination.”

The court conducted a two-prong analysis of the Boy Scouts’
freedom of association.” First, the court found that the Boy
Scouts was an expressive association” because it focused its

™ See id. at 599.

71 Sa “d.

T Serid

™ See id. at 599-600. The court determined that the Council did not have a significant
business purpose. Sez id. The court stated that boys do not join the Boy Scouts for financial
reward. See id. at 583. The trial court found, however, that the Boy Scouts was a business
establishment. See id The trial court determined that the term “business establishment”
operated as an excluder, and the Act included all organizations except a “small, intimate,
private club.” See id. The trial court also noted that the Boy Scouts had approximately
13,500 members, non-selective membership policies, and contact with the public. See id.

™ Set id. at 601. In determining that the Council was not a public accommodation, the
court compared the Boy Scouts to the Boys’ Club in Isbister. See id. at 600-01. The court
found that, although the Boy Scouts council owns recreational facilities, unlike the Club’s
facilities in Isbister, their operation is not the Council’s principal activity. See id. at 600.

™ Id. at 585-98.

™ Secid. at 597.

T See infra notes 7895 and accompanying text (discussing court’s analysis of state
interest in eliminating discrimination).

™ See Curran, 29 Cal. Rpur. 2d at 585-98; see also Roberts v. United States Jaycees, 468
U.S. 609, 617-18 (1984) (stating that Supreme Court divided freedom of association into
two components: freedom of expressive association and freedom of intimate association).

® See Curran, 29 Cal. Rpur. 2d at 584. Expressive association involves collective efforts
on behalf of shared goals. Roberts, 468 U.S. at 622. It involves the right to associate to
engage in protected First Amendment activities — speech, assembly, petition for the
redress of grievances, and religion, See id. at 618. Courts recognize the right to associate
with others in pursuit of a wide variety of social, political, cultural, economic, educational,
_ and religious ends. Se¢ id. at 622.
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activities on the specific purpose of instilling values in young
men.® The court noted that the boys focused on scouting ide-
als,”’ and the Boy Scouts encouraged them to incorporate those
ideals into their everyday lives.® According to the court, homo-
sexuality was inconsistent with scouting values.* Consequently,
the court held that forcing a Boy Scouts council to select a
homosexual as a leader would violate its freedom of expressive
association.®

Second, the court determined that application of the Act
would violate the Boy Scouts’ freedom of intimate association.®
The court noted that scouting activities occur in small, intimate
troops consisting of twelve to thirty boys* The relationship
among troop members is continuous, close, and personal.*” The
court found that troops are selective,® and that the members’
sole purpose is comradeship.”® The court therefore concluded

® See Curran, 29 Cal. Rptr. 2d at 584. By reciting the Scout Oath and Law at every
meeting, the boys promised to maintain their morality. See id. Additionally, the Scout
handbook emphasized traditional marriage and fatherhood and discouraged premarital
sex. Id. at 585.

81 See id. at 58485, (emphasizing that scouting ideals are “recited, modeled, taught,
positively reinforced, and demonstrated” throughout scouting activities).

B See id.

8 See id. at 588 (relying on trial court finding that Boy Scouts had long standing belief
that homosexuality is immoral). The court noted that, other than a boy’s parent, a
scoutmaster may be the most influential person in his life. See id. at 590. Leaders counseled
boys about sex and communicated the Boy Scouts’ view on morality to them. See id.
Therefore, the court found that allowing a homosexual to lead a roop may undermine the
view that homosexuality is immoral. See id. at 591.

¥ Sec id. at 583 n.2 (affirming trial court’s finding of interference with right to
expressive association). The court determined that freedom of association necessarily
includes freedom to disassociate. See id. at 586 (stating that freedom of association
presupposes freedom not to associate). The freedom to associate also necessarily assumes
that like-minded individuals associate to promote their shared philosophies. See id.
Accordingly, the court concluded that forcing the Boy Scouts to allow a homosexual to
lead a troop would violate its freedom of disassociation. See id.

5 See id. at 597-98. Intimate association is a fundamental element of personal liberty.
See Roberts v. United States Jaycees, 468 U.S. 609, 618 (1984). It is characterized by the
decision to enter into intimate, personal relationships. See id. In the context of the freedom
of association, intimate relationships are distinguished by relative smallness, selectivity in
membership, and seclusion from others in critical aspects of the relationship. See id. at 619-
20. Intimate relationships have an “intrinsic element of personal liberty.” See id. at 620.

8  See Curran, 29 Cal. Rptr. 2d at 598,

5 See id.

¥ See id. (stating that troops are selective because members must subscribe to Scout
Oath and Scout Law, and agree to live by them).

#  See id. (stating that Boy Scouts differs from task-oriented youth groups, like little
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that the Boy Scouts’ freedom of intimate association sheltered it
from the Act® The court, however, stated that it must balance
the right to freedom of association against other important state
interests.”

The court noted that eliminating discrimination is an impor-
tant state interest.”? However, according to the court, the state’s
interest extends only to cases involving equal access to public
accommodations or commercial benefits.”® The court found
that, outside of that context, the state’s interest is not compel-
ling.** Thus, the court held that the state’s interest was not suf-
ficiently compelling to justify interference with the Boy Scouts’
freedom of association rights.%®

Freedom of association issues are not necessarily involved in
every case interpreting the Act* However, those issues appear
when the interests of a private organization are at stake.” In
those cases, the court must first determine whether an entity is
a business establishment or place of public accommodation.® It
must then analyze the entity’s freedom of association to deter-
mine if that entity may be exempt from the Act” The

league, because members’ sole purpose is comradery).

9 See id. at 598-99. ‘

o See id. at 593.

7 Ser id. The state has a compelling interest to ensure equal opportunity for access to
business establishments and public accommodations. Sez id. at 594. The court must weigh
that state interest against the extent to which it will infringe on an individual’s
constitutional rights. See id. at 593. The court must find that the state advances an interest
that is both compelling and unrelated to the expression of ideas to justify even limited
regulation of associational activity. See id.

P See id. at 593-94.

# Ser id. at 594.

% See id. at 59495 (noting that eliminating discrimination in business establishments is
compelling state interest and Curran did not implicate that interest). The court stated that
the state’s compelling interest is to promote equality, not to eliminate the insult that
accompanies discrimination. See i#d. at 594. Moreover, it found that every display of
prejudice creates injuries. See id. The court noted that the state’s equality interest does not
address all injuries created by prejudice. Se¢ id. Therefore, the court concluded that not all
discrimination raises compelling concerns, only those that implicate equality interests. See
id.

% See supra notes 3845 and accompanying text (noting that O Conner exclusively
involved business establishment analysis).

% See infra note 99 (discussing necessity of freedom of association analysis).

% See Edgar, supra note 1, at 378 (stating that court must first determine that entity is
subject to public accommodations statute before analyzing entity’s associational rights).

¥ See id. at 380 (noting that once court finds that entity is subject to public
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California Supreme Court purported to apply this two-pronged
analysis in Warfield v. Peninsula Golf & Country Club.'®

II. WARFIELD V. PENINSULA GoLF & COUNTRY CLUB

A. Factual and Procedural Background

Warfield involved a private country club that prevented women
from joining as proprietary members.'"”! In 1981, a divorce set-
tlement awarded Mary Ann Warfield a regular family member-
ship at Peninsula Golf & Country Club (“the Club”).'® Ms.
Warfield asked the Club’s board to transfer her ex-husband’s
membership to her.'”® The Club refused because its governing
bylaws precluded issuing women proprietary memberships.'*
The Club offered Ms. Warfield a nonproprietary membership,
which would have enabled her to use the facilities, but not to
vote on Club policy.!” Ms. Warfield declined the board’s offer
and, instead, filed suit against the Club, alleging a violation of
the Act.™*

The trial court held that the Club was not a business estab-
lishment under the Act'” The court of appeal affirmed the
trial court’s decision, holding that the Club was a truly private
organization within the meaning of the Act!® The appellate
court reasoned that the Club was a nonprofit, recreational

accommodations statute, it considers entity’s associational interests).

10 896 P.2d 776 (Cal. 1995). See infra notes 116-38 and accompanying text (discussing
Wartfield s business establishment and freedom of association analysis).

100 See Warfield, 896 P.2d at 782.

192 See id.

103 &8 id.

See id. The Club had 10 membership categories, but only a proprietary member had
voting rights and owned an inchoate interest in the Club. See id. at 778 n.2, Proprietary
membership was the only type of membership interest that carried a redemption value or
that members could transfer through inheritance. See id. at 780.

"% See id.; see also id. at 778 n.2 (discussing differences among membership categories
available at Club).

'% See id. at 782, Ms. Warfield declined the board’s offer of a nonproprietary
membership because she considered it second class membership. See id. The trial court
sustained a demurrer to Ms. Warfield’s amended complaint and dismissed the acton. See
id. Ms. Warfield appealed. Ses id. The court of appeal reversed the judgment and remanded
the case to determine whether the Club violated the Act. See id.

"7 See id.

8 See id. at 793.

HeinOnline -- 30 U.C. Davis L. Rev. 920 1996-1997



1997] Forcing Open the Doors of Private Clubs 921

entity'® and that the Club is private because it provides
facilities only to members ‘and their invited guests.'’ In
addition, the court noted that membership is highly selective
and the Club strictly limited its membership to 350.'"

B. The Opinion

The California Supreme Court reversed the appellate court,
holding that the Club was a business establishment within the
meaning of the Act.'? Next, the court determined that apply-
ing the Act would not significantly impact the Club members’
freedom of expressive association'” or infringe upon its
members’ freedom of intimate association.'* Thus, the court
concluded that the Club could not arbitrarily discriminate

against Ms. Warfield.'?

1. Business Establishment Analysis

In determining that the Club was covered by the Act, the
Warfield court discussed both approaches used to determine
whether an organization falls within its scope. The court first
addressed whether the Club was a place of public accommoda-
tion under the Isbister public accommodation approach."® The

19 See id. at 798.

0 See id. at 783.

11 ‘S‘“ id‘

"7 See id. at 798,

U5 See id. at 797; see also infra notes 127-38 and accompanying text (detailing court’s
treatment of Club members’ freedom of expressive association).

!t See Warfield, 896 P.2d at 797-98; see also infra notes 17895 and accompanying text
(examining court’s rationale in its disposal of Club’s freedom of intimate association
claim). The court also held that applying the Act would not violate the members’ right of
privacy under the California Constitution. See Warfield, 896 P.2d at 798.

"3 See Warfield, 896 P.2d at 798.

"8 See id. at 790-91. Before the court determined that the Club was a business establish-
ment, it examined the issue of whether, under the Act, private groups fell within the defini-
tion of business establishments. See id. at 783-87. The court first analyzed the scant legisla-
tive history of the Act. See id. at 783-84. After finding that the legislative history offered little
guidance, the court turned to Ishister and O Conner for assistance in interpreting the Act’s
statutory language. See id. at 785-87.

Through its analysis of Isbister and O Conner, the court found that the Legislature in-
tended courts (o interpret “business establishments” broadly. See id. at 785. However, the
court found that the Legislature did not intend to construe the term so broadly as to en-
compass all entities listed in the first version of the Act. See id. at 788. Instead, the court
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court then employed the business attribute approach to deter-
mine that the Club was a business establishment.'”’

In applying the public accommodation approach, the court
identified several relevant factors courts apply to determine
whether an entity is a truly private club, or a place of public
accommodation and therefore a business establishment.'® Of
prime importance, the court noted, is the Club’s selectivity of its
membership.'® Other factors the court mentioned were the
Club’s size, the degree of members’ control over the organiza-
tion,'” the degree to which club facilities are available to non-
members, and whether the Club’s purpose is business or so-
cial.'®

Although the court described the relevant factors in detail,
acknowledging precedent such as Isbister, the court did not apply
them.'? Instead, it held that the Club was a business establish-
ment merely because of its “regular business transactions” with
nonmembers.'”® Based on the use of Club facilities by non-
members at sponsored events approximately once per week,'*

stated that the Act covers a private group only if a court finds that it reasonably constitutes
a public accommodation or business establishment. See id. at 788-89.

"7 See id. at 792-93 (reasoning that Club falls within scope of Act because it regularly
engages in business transactions with nonmembers).

18 See id. at 791-92. The court acknowledged that it relied on these traditional factors in
past cases, such as Isbister. See id.

"8 See id. at 792.

' See id. (noting that membership control over Club is particularly important with
regard to admission of members).

121 Sa id.

122 SGG id.

123 s“ id.

1% See id. The court found that regular business transactions occurred through events
including golf and tennis tournaments, wedding receptions, bar mitzvahs, fashion shows,
and special luncheons and dinners. See id. at 804. Because of these activides, the court
found that the Club was functionally equivalent to a “commercial caterer” or a “commercial
recreational resort.” See id. at 800. Caterers and resorts, the court asserted, are classic forms
of business establishments. See id. at 800-01.

The court noted that at these events the Club received fees from nonmembers. Ses id.
at 800. The court stated that the trial record did not indicate what proportion members,
guests, or other sources paid for guest charges. Ses id. at 793. However, the court found
that, in some instances, companies paid for their club member employees’ guest charges.
See id. Because it obtained payment from nonmembers for food, beverage, and use of the
facilities, the court maintained that the Club was similar to a “commercial enterprise.” See
id.

The court also stated that the Club obtained income from fees and the sale of food
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the court concluded that the Club fell within the Act’s
scope.”® The Club, however, contended that applying the Act
would violate its members’ freedom of association.'?®

2.  Freedom of Association Analysis

The court rejected the Club’s argument that applying the
provisions of the Act violates its members’ First Amendment
rights.'”” In addressing this argument, the Warfield court turned
to United States Supreme Court precedent'® and concluded

and beverages to invited guests. See id. The court observed that the Club sold food and
beverages at a marked-up price. See id. at 779. Finally, the court noted that the Club ob-
tained indirect financial benefit from transactions with nonmembers conducted at the golf
and tennis pro shops. See id. at 793. Although the Club considered the golf and tennis
professionals who operated the pro shops independent contractors, the court noted that
their operations were not distinct from the Club’s operations. Se id. at 779. The golf pros
collected and remitted greens fees to the Club. Sez id. In addition, when scheduling lessons
for nonmembers, the Club directed the golf and tennis pros to give members priority use
of the Club’s facilities. See id. Further, the court stated that the Club’s retainer for the
professionals’ services was much lower than that it would pay without such “public commer-
cial enterprises.” See id. at 793. A

15 See id. at 792-93. The court acknowledged the Club’s nonprofit status and noted that
the Club did not intend to profit from its “regular and repeated business transactions.” See
id. at 793 n.11. However, it found that the Club’s direct and indirect financial gain benefit-
ted the members financially because it allowed them to maintain the Club’s facilities and
pay lower dues. See id. at 793. The court offered, however, that private clubs that raised
funds through only isolated activities — such as occasional car washes, garage sales, or
auctions — may not be business establishments. See id. at 793 n.11.

% See id. at 794. The Club also contended that applying the Act would violate its
members’ right of privacy. See id. The California Constitution specifically protects the nght
to privacy. See CAL. CONST. art. I, §§ 1-3.

"7 See Warfield, 896 P.2d at 797. The court also held that applying the Act would not
violate the members’ right of privacy. See id. at 798.

'8 See id. at 794-98. The United States Supreme Court decided a trilogy of cases that
courts generally perceive as the guide to deciding freedom of association issues. Ses, e.g.,
New York State Club Ass’n v. City of New York, 487 U.S. 1, 18 (1988) (upholding consti-
tutonality of statute providing that organizations with more than 400 members, which
provide meals and receive fees from nonmembers for business purposes, are public accom-
modations); Board of Dirs. of Rotary Int’l v. Rotary Club, 481 U.S. 537, 544 (1987) (hold-
ing organization that admitted members based on their business, professional, and institu-
tional activity in community is business establishment under Unruh Civil Rights Act); Rob-
erts v. United States Jaycees, 468 U.S. 609, 622-23 (1984) (holding organization promoting
growth of men’s civic organizations is public accommodation).

The Court, in Roberts, stated that one circumstance may implicate both expressive and
intimate associational freedoms. See id. at 618. It found that relationships may lay anywhere
on a spectrum from the most intimate to the most attenuated of relationships. See id. at
620. The Court listed factors relevant to determining where an organization’s characteris-
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that applying the Act would not violate the members’ freedom
of expressive or intimate association.'® The court stated that
the Club did not contend that it was organized for, or engaged
in, expressive activities protected by the First Amendment.'™
Consequently, it concluded that applying the Act would not
impact the members’ freedom of expressive association.'!
Further, the court found that applying the Act would not
infringe upon the Club members’ freedom of intimate associa-
tion."? The court found that the Club’s size and its accessibili-
ty by nonmembers called into question whether the activities
and characteristics of the Club’s membership were of the type
that the First Amendment protects.”® However, most signifi-

tics place it on that spectrum. See id. Those factors include, but are not limited to, an
organization’s size, purpose, policies, selectivity, and congeniality. See id.

The Court noted that the clearest example of intrusion into a group’s rights is forcing
it to accept members that it does not want. Se id. at 623. Intrusion impairs the members’
ability to express the views that brought them together. See id. However, the Court conclud-
ed that a state’s compelling interest in eradicating discrimination may justify any impact on
the members’ freedoms. See id.

. In Rotary Club, the Court affirmed that “Roberts provides the framework for analyzing

[an organization’s] constitutional claims.” Rotary Club, 481 U.S. at 544. To determine the
nature of the constitutional protection, the Court stated that it would separately consider
the effect of the Act on the members’ freedom of intimate and expressive association. Sez
id. at 544-45. To determine if the Rotary Club was entitled to constitutional protection, the
Court considered its size, purpose, selectivity, and the extent to which it excludes others.
Sez id. at 546.

In addition to the Roberts factors, the Court considered whether a public accommoda-
tions statute would affect individuals” ability to advocate their viewpoints. See New York State
Club Ass’n, 487 U.S. at 13. In New York State Club Ass’n, the Court found that organizations
subject to a public accommodations statute could exclude individuals who did not share
their members’ views. See id. Courts should give members the opportunity to demonstrate
that they are organized for expressive purposes. Se¢ id. Members may be able to demon-
strate that, if forced to include persons of a specified group, they could not advocate their
own viewpoints. See id.

'® See Warfield, 896 P.2d at 798.

19 See id. at 797.

L] See id.

12 See id. at 797-98.

1% See id. (noting that Club had 700 members, but because members’ spouses and chil-
dren shared benefits of membership, more than 700 people had unrestricted access o
Club). But see id. at 803 (Lucas, C]., dissenting) (stating that Club had only 350 members).
When the Warfield court compared the Club to the organizations involved in Roberts, Rotary
Club, and New York State Club Ass’n, it stated that the members’ freedom of intmate associ-
ation claim was unclear. See id. at 797. The Club’s membership of 700 members was larger
than most of the clubs involved in Rotary Club. See id. The Club’s size was also above the
400 member threshold established under New York City’s law in New York State Ciub Ass'n.
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cant, according to the court, was that eliminating the men-only
requirement would not fundamentally alter the Club’s specific
purpose.”™ Because the Club’s nature would not change, the
court stated that applying the Act would not intrude on the
member’s freedom of intimate association.'®

Although the court acknowledged that truly private clubs are
not subject to the Act,'® it held that applying the Act neither
violated the members’ freedom of expressive association nor the
Club members’ freedom of intimate association.”” Because the
Club conducted regular business transactions, the court stated
that it was a “business establishment” under the Act and not a
truly private club.'® Therefore, in selecting its members, the
Club could not discriminate based on race, color, sex, national
origin, religion, ancestory, or disability.

III. ANALYSIS

The California Supreme Court wrongly decided Warfield for
three reasons.'” First, the court should have applied the Isbister
factors to determine that the Club was not a place of public
accommodation. Second, the court misapplied the business at-
tribute approach when it held that the Club was a business
establishment. Finally, the court should have given more defer-
ence to the Club members’ freedom of association.'® The

LS

See id.

' See id. at 798. The Club’s facilities and nonproprietary memberships had generally
been open to women. See id. In this respect, the court stated that the Club was similar to
the organizations involved in Roberts and Rotary Club. See id.

1% See id. The court determined that application of the Act would not violate the
members’ state right to privacy under the California Constitution. See id. at 798. The court
found that the California Constitution provides protection separate from the United States
Constitution. See id. In fact, in some respects, according to the court, the California Const-
tution provides greater protection to the right to privacy. See id. However, the Club offered
no authority suggesting that the California Constitution should protect the Club’s member-
ship policies. See id. Consequently, the court held that application of the Act would not
violate the members’ right of privacy. See id.

1% See id. at 798.

137 See id. at 797-98.

'8 See id. at 792-93.

' Cf id. at 802 (Lucas, C]J., dissenting) (arguing that Legislature did not intend State
to regulate activities of private social clubs). The dissent also charged that, by abandoning
the traditional criteria used to determine whether an entity is a business, the majority
usurped a legislative function. See id.

"0 See infra notes 17895 and accompanying text (discussing members’ freedom of asso-
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court should have more thoroughly analyzed the issues present-
ed in Warfield to provide guidance to other courts and organiza-
tions regarding the status of private clubs under the Act.'!

A. Abandonment of the Public Accommodation Approach

The Warfield court failed to apply those factors that the Isbister
court, and other courts, used to determine whether a club is a
place of public accommodation.'® By ignoring these factors,
the court did not determine whether the Club was a place of
public accommodation.””® Had  the court applied the Isbister
factors in its analysis, it would have concluded that the Club was
not a place of public accommodation, and therefore not subject
to the provisions of the Act.

These factors include the entity’s selectivity of member-
ship,"* limits on the size of membership,'® and the degree

ciation). Warfield also implicates the right of privacy. See Watfield, 896 P.2d at 794. Discus-
sion of the right of privacy, however, is beyond the scope of this Note.

"' See infra notes 196-203 and accompanying text (discussing effect of Warfield decision
on other organizations).

" See Warfield, 896 P.2d at 792 (noting that there is no need to determine whether
Club is truly private because Club’s regular business activities bring it within scope of Act);
see also Phillip S. Dingle, Controversy at the Club: Will Private Discrimination Soon Be History?,
FLA. B]J., Dec. 1990, at 11 (stating that several cases illustrate general principles for
differentiating private clubs from businesses or public accommodations, but no precise test
exists); Hyman Hacker, Private Club Membershipy — Where Does Privacy End and Discrimination
Begin?, 61 ST. JOHN’S L. REV. 474, 47881 (1987) (listing cases and factors courts have
applied to determine whether entities are private).

3 See Wasfield, 896 P.2d at 792 (noting that court did not need to determine whether
Club was private rather than public).

" See Sullivan v. Little Hunting Park, 396 U.S. 229, 236 (1969) (holding that club was
not private because membership practices were selective only on basis of race); Cornelius v.
Benevolent Protective Order of Elks, 382 F. Supp. 1182, 120304 (D. Conn. 1974)
(considering whether organization had formal membership procedures); Warfield, 896 P.2d
at 791 (noting that courts consider selectivity in membership when determining whether
entity is public or private). The Warfield court conceded that selectivity in the admission of
members is usually of prime importance to courts. Se id. at 792; Edgar, supra note 1, at 378
(stating that selectivity of membership is most important factor in assessing public or
private nature of organizations). Courts also consider the reasons for rejecting new
membership applications, the existence of formal membership standards, and the amount
of membership dues. See id. at 378-79.

> See Warfield, 896 P.2d at 797 (acknowledging that courts consider size of groups to
ascertain public or private nature of organization). See Julie A. Moegenburg, Freedom of
Association. and the Private Club: The Installation of a “Threshold™ Test to Legitimize Private Club
Status in the Public Eye, 72 MARQ. L. REV. 403, 424 (1989) (stating that courts consistently
consider limits on size of membership in deciding whether group is private or public).
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of membership control in governing the organization.'*® In ad-
dition, courts consider membership control over the selection of
members,'*” the extent facilities are available to nonmem-
bers,'® and whether the entity’s purpose is social.'® Finally,
courts consider whether members own the entity.'®

If the court had considered the Club’s purpose and highly
restrictive policies, it would have concluded that the club was
social and thus private.”” The Club’s process for selecting and
admitting new proprietary members was very selective.'®

"¢ See Comelius, 382 F. Supp. at 120304 (considering degree of membership control
over internal governance); Wright v. Cork Club, 315 F. Supp. 1143, 1150-563 (S.D. Tex.
1970) (considering whether members control organization); Edgar, supra note 1, at 379
(observing that when outside management controls organization and club takes on .
business-like characteristics, court will more likely détermine that club is not private).

"7 See Warfield, 896 P.2d at 791 (noting that membership control over selection of new
members is factor courts consider); see also Edgar, supra note 1, at 37879 (noting that
courts generally look to degree of member participation in selection process when
evaluating selectivity).

"3 See Cornelius, 382 F. Supp. at 1203 (considering use of club facilities by
nonmembers); Wright, 315 F. Supp. at 1151-52 (considering whether club limits use of
facilities to members and bona fide guests); Warfield, 896 P.2d at 791 (listing extent to
which facilities are available to nonmembers as one factor courts consider).

19 See Warfield, 896 P.2d at 792 (acknowledging that courts consider whether entity’s
purpose is social or business to determine whether entity is public or private); see also
Edgar, supra note 1, at 390 (stating that courts consider members’ congeniality to
determine if organization is private).

1% See Daniel v. Paul, 395 U.S. 298, 30102 (1969) (noting that member ownership is
attribute courts traditionally associate with private clubs). Courts may consider additional
factors when determining if an organization is private or public. Se,, eg, Tillman v.
Wheaton-Haven Recreation Ass'n, 410 U.S. 431, 438 (1973) (holding that club was not
private because it had no exclusive purpose); Cornelius, 382 F. Supp. at 1203 (considering
organization’s history, substantiality of dues, advertising, and predominance of profit
motive to determine whether it was private or public); Wright 315 F. Supp. at 1151
(considering organization’s nonprofit status and that members operated it solely for their
own benefit in determining that organization was private).

¥ See infra notes 152-60 and accompanying text (discussing Club’s purpose and
restrictive policies).

% See Warfield, 896 P.2d at 803 (Lucas, C.J., dissenting). To assure social compatibility,
an existing member must have sponsored a prospective member and a committee must
have investigated and interviewed him. See id. at 781. The Club neither advertised mem-
bership applications, nor solicited them from the public. See id. Moreover, a nonmember
could only apply for membership if an existing member sponsored him. Two existing
members must have seconded that application.

The membership committee then reviewed the application. Ses id. The committee also
required the prospective member to supply references, prior club membership
information, and other personal and financial information. Further, the committee
investigated the information and checked the prospective member’s credit. In addition, the
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Further, the Club strictly limited the number of proprietary
members to 350,' and those members controlled governance
of the Club.”™ The court should also have analyzed whether
those relationships were intimate by determining the nature and
purpose of the Club."

The court found that “virtually all” of the members who testi-
fied stated that they joined the Club for socializing and recre-
ation." The members stated that they did not consider the
Club an adjunct to the business world.""” Rather, they viewed
the Club as an escape from that aspect of their lives.'" The
members designed the Club’s extremely selective process of
choosing new members to assure social compatibility.'®

membership committee interviewed a prospective member and his family at home and at
his place of business. After conducting the investigation, the membership committee voted
on the prospective member. If the application received two negative votes, the committee
disqualified the member with no chance for reconsideration. See id. If the committee
approved the application, the board of directors then sought input from all of the other
proprietary members. See id. If any member objected, the application was sent back to the
membership committee for further investigation, See id. If no member objected, the
committee submitted the application to the board of directors for final approval. See id.

'3 See id. at 803 (Lucas, C]., dissenting) (stating that Club’s size was compatible with
private club status). Because they owned and controlled the Club, the dissent considered
only proprietary members to determine the Club’s membership size. Sez id. The Club
strictly limited membership to the 350 proprietary members who owned the Club. See id. at
780. Each proprietary member owned 1/350 of all the Club’s assets and liabilities. See
Appellant’s Opening Brief on the Merits at 6, Warfield v. Peninsula Golf & Country Club,
896 P.2d 776 (Cal. 1995) (No. S051285). Proprietary members were the only class of
members that could vote. See Warfield, 896 P.2d at 780.

' See Warfield, 896 P.2d at 780 (stating that proprietary members governed Club and
made Club policy).

155 See supra note 144 and accompanying text (stating that courts should determine
nature and purpose of organization to determine if it is public or private); ¢f. New York
State Club Ass’n v. City of New York, 487 U.S. 1, 19 (1988) (O’Connor, J., concurring)
(stating that club with more than 400 members may still be intimate in nature).

1% See Wartfield, 896 P.2d at 780. The majority of members who testified at the trial
stated that they had neither transacted nor solicited business at the Club. See Respondents’
Brief on the Merits at 5, Warfield v. Peninsula Golf & Country Club, 896 P.2d 776 (Cal.
1995) (No. S031285). The members who acknowledged that they had conducted business
at the Club stated that business advantage did not motivate them to join the Club. See id.
The two members who testified that some of their clients were also Club members
“maintained that any resulting business relationship was incidental to the underlying social
one.” See id. at 6.

157 See Warfield, 896 P.2d at 780.

153 See id.

1% See id. at 803 (Lucas, CJ., dissenting) (noting that purpose of Club’s strict
membership policy was to create close-knit organization).
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Further, the relationship among members was continuous,
personal, and social.'® Therefore, the court should have ruled
on the issue, concluding that the Club was a recreational and
social group, not a public accommodation.

B. Misapplication of the Business Attribute Approach

The Warfield court’s determination that the Club was a busi-
ness establishment is based upon an overbroad application of
the Act. Although the court stopped short of stating that
O’ Connor was controlling, it used factors set forth in O Connor to
determine that the Club had business attributes and was there-
fore a business establishment.!® However, even if the O Connor
business attribute approach is applicable to private clubs, the
Warfield court misapplied the O Connor factors in reaching its
decision.'” The court thus broadened the scope of the Unruh
Act to encompass private groups that should not be covered by
the Act.

In O Connor, the court determined that a homeowners’ associ-
ation was a business establishment because the Association per-
formed all of the customary functions of a traditional land-
lord."® The court pointed out that the function of the associa-
tion was to protect and enhance the community’s economic
value."” In hiring a property management firm and collecting
assessments, the Association was engaged in commercial activities
designed to increase the economic value of the property.'®

' See id.; ¢f. Curran v. Mt. Diablo Council of the Boy Scouts of Am., 29 Cal. Rptr. 2d
580, 601 (Cr. App. 1994) (noting that success of Boy Scouts, and reason that organization
attracts boys and parents, lies in sense of community among its members and leaders),
reh’ g granted, 31 Cal. Rptr. 2d 126 (Ct. App. 1994).

‘' Compare Warfield, 896 P.2d at 79293 (reasoning that Club is business establishment
because its transactions with nonmembers are functional equivalent of commercial
enterprise) with O’Connor v. Village Green Owners Ass’'n, 662 P.2d 427, (Cal. 1983)
(reasoning that Association is business establishment because it operates as landlord when
it collects assessments, establishes rules, and carries out other traditional functions of land-
lord).

"2 See infra notes 16377 and accompanying text (arguing that Warfield court read
O Connor too broadly).

1% See O’ Connor, 772 P.2d at 431.

1 See id.

' See id. (noting Association’s business transactions and holding that Association
functions as landlord).
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Therefore, the Association had a commercial purpose and thus
was deemed a business establishment.'®

The Warfield court indicated that the dominant consideration
in the O Connor business attribute approach is whether an orga-
nization engages in commercial activities."” However, in
O Connor, the individual commercial transactions are important
only because they reveal the true nature of the purpose of the
homeowners’ Association.'® The Association’s commercial
transactions merely demonstrated that the relationship between
the Association and its members is predominantly commercial —
analogous to a landlord-tenant relationship.'®

Rather than looking to the nature of the relationship between
the organization and its members, the Warfield court relied upon
specific “commercial” transactions to bring the Club under the
Act.'™ It noted that the Club benefits from patronage of non-
members and held that these transactions necessitated the con-
clusion that the club was a business establishment.'” However,
the court’s reasoning overlooks the fundamental difference be-
tween the O Connor homeowners’ association and the Club —
the purpose of the Association was commercial while the pur-
pose of the Club was social.

A membership in a country club is not analogous to a
homeowner’s relationship to an association. The Club was very
selective as to who could become a member, and strictly limited
the number of its members.'”? In contrast, the Association in
O Connor was not selective as to membership.'"”” Furthermore,

1% See id. (reasoning that because Association functions as landlord, it is business
establishment).

157 See Warfield v. Peninsula Golf & Country Club, 896 P.2d 776, 792 (Cal. 1995)
(finding that Club’s commercial transactions are sufficient to bring Club with reach of
Act).

155 See O Connor, 662 P.2d at 431 (noting that Association carries out all functions of
landlord).

169 See id.

17 See Warfieid, 896 P.2d at 793 (determining that Club is business establishment based
on its regular business transactions with nonmembers).

71 See id. {concluding that Club’s transactions with nonmembers bring it within scope
of Act).

' See id. at 803 (Lucas, CJ., dissenting).

'3 See O Conner, 662 P.2d at 428 (noting that all residents of condominium complex
were members of Association).
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although both the Club and the Association collect fees, the
Association’s primary use of those fees is a commercial one —
to carry out the functions of a landlord."”* A country club’s
purpose, on the other hand, is to provide recreation and a
place to engage in social relationships.'” Finally, in O Connor,
the discriminatory restrictions prevented the injured party from
entering into a commercial relationship with the Association.!”
In contrast, in Warfield, the Club’s restrictions did not prevent
Ms. Warfield from engaging in a commercial transaction. The
restrictions only limited her ability to engage in a social relation-
ship — club membership.'”

These fundamental differences compel the conclusion that the
Club does not have a predominantly commercial relationship
with its members. If the court had correctly applied the
O Connor approach, it would have concluded that the Club was
not a business establishment and therefore not subject to the
Act.

C. Members' Freedom of Association

The court’s holding was also faulty because it failed to proper-
ly analyze the Club members’ freedom of association.'” The
Club consistently maintained that its members had the right to
freedom of association.'” The Club declared that its central

174 Ses id. at 431,

1% See Warfield, 896 P.2d at 804 (Lucas, CJ., dissenting).

18 See F Connor, 662 P.2d at 428 (concluding that restrictions prohibited plaintiffs from
residing in condominium complex).

177 See Warfield, 896 P.2d at 806.

' See infra notes 18495 and accompanying text (discussing Club’s freedom of
expressive and intimate association).

'™ See California State Club Ass’'n & National Club Ass’n Application for Leave to File
Brief of Amicus Curiae at 69, Warfield v. Peninsula Golf & Country Club, 896 P.2d 776
(Cal. 1995) (No. S031285) (arguing that Club promotes important social goals that
freedom of association must protect); Respondents’ Brief on the Merits at 28-30, Warfield
v. Peninsula Golf & Country Club, 896 P.2d 776 (Cal. 1995) (No. S031285) (contending
that applying Act would infringe upon members’ rights of privacy and freedom of
association); Respondents’ Answer to Brief of Amici Curiae American Civil Liberties Union
at 10-14, Warfield v. Peninsula Golf & Country Club, 896 P.2d 776 (Cal. 1995) (No.
5031285) (arguing that Club has constitutional right to privacy and freedom of association
rights). The Club contended that private clubs must be able to select members without
undue governmental interference. See id. at 13. The Club maintained that exclusive control
over the Club’s membership policies was imperative to maintaining the fellowship and
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purpose was to promote fellowship and congeniality in a recre-
ational context.'® The United States Supreme Court has stated
that the First Amendment may protect social activities.' Al-
though the Warfield court determined that the Club did not
state a purpose warranting First Amendment protection of its
expressive activities,'” the court failed to duly consider the
Club’s freedom of expressive association.'®

The court also failed to adequately analyze the members’
freedom of intimate association. The essence of private clubs is
the intent to include only a select group of individuals."® Ap-
plication of the.Act to the Club effectively forces its members to
associate with people with whom they do not necessarily wish to
socialize.'® '

Courts traditionally analyze organization members’ freedom of
association by considering several factors.'® Those factors, such
as membership and governance policies, are the same as those
used to determine whether an organization falls under a public

congeniality central to its purpose. See id.

130 See Respondents’ Answer to Brief of Amici Curiae American Civil Liberties Union at
10-14, Warfield v. Peninsula Golf & Country Club, 896 P.2d 776 (Cal. 1995) (No. S031285);
¢f. Curran v. Mount Diablo Council of the Boy Scouts of Am., 29 Cal. Rptr. 2d 580, 584
{Ct. App. 1994) (stating that expressive association involves collective efforts on behalf of
shared goals), reh’g granted, 31 Cal. Rptr. 2d 126 (Ct. App. 1994).

81 See Roberts v. United States Jaycees, 468 U.S. 609, 622 (1984} (stating that First
Amendment protects right to associate in pursuit of wide variety of political, social,
economic, religious, and cultural ends).

"2 See Warfield, 896 P.2d at 797. The court ignored the fact that many types of
expressive activities exist. Se¢ Roberts, 468 U.S. at 636 (O’Connor, J., concurring) (stating
that broad range of expressive activities exists and courts may have difficulty determining
whether to protect association’s expressive activity).

'8 Ses Warfield, 896 P.2d at 797 (finding that applying Act will not affect members
because Club did not contend that members organized Club for expressive activities).

'™ See Leiferman, supra note 1, at 101-03 (stating that private clubs decide to include
only certain individuals).

8 See id; Moose Lodge No. 107 v. Iris, 407 U.S. 163, 179-80 (1972) (Douglas, J.,
dissenting) (arguing that state may not dictate with whom citizens must associate). The
government may not interfere with private clubs because the Constitution protects them
with a “zone of privacy.” See id.

1% See Roberts, 468 U.S. at 620 (noting that relevant factors for determining members’
freedom of association include organization’s size, purpose, selectivity, commercial nature,
and congeniality); Hart v. Cult Awareness Network, 16 Cal. Rptr. 2d 705, 710-11 (Ce. App.
1993) (considering organization’s size, selectivity of members, and relationships among
members to determine that members’ freedom of intimate association was entitled to
constitutional protection).
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accommodations statute.'” The Warfield court considered only
two of the traditional factors — size of the organization and the
extent to which facilities are available to nonmembers.”® The
court summarily concluded that applying the Act would not
infringe on the members’ rights because the membership was
large and nonmembers used the facilities.'®

The court, however, avoided considering other factors that
would have led it to conclude that the Club’s members had
strong freedom of intimate association claims.'® For example,

87 See Edgar, supra note 1, at 39091 (stating that courts use same factors to decide
business establishment and freedom of association issues). Edgar observes that a direct
correlation exists between the freedom of association and whether a club is public or
private. Id.

'8 See Warfield, 896 P.2d at 796-97. !

18 See id. The court analyzed this issue under the guidance of New York State Club Ass'n,
Rotary Club and Roberts. See supra note 128. These cases provide guidance for analyzing
freedom of association issues, but they are hardly analogous. Roberts and Rotary Club in-
volved individual chapters of national organizations, existing solely to promote their
members’ business interests. See Leiferman, supra note 1, at 103 (discussing business clubs
and stating that members’ associational rights do not outweigh need to prevent economic
inequality).

The Roberts Court considered the size and activities of the organization’s individual
chapters. See Roberts, 468 U.S. at 621. But the Court focused on the organization’s selectivity
in admitting members and its overall purpose. Sez id. The organization in Roberts permitted
any man between the ages of 18 and 35 to join as a voting member. See id. at 613. The
organization in Rotary Club admitted members based on their professional and business
activities. Sez Board of Dirs. of Rotary Int'l v. Rotary Club, 481 U.S. 537, 540 (1987).
Neither organization considered congeniality as a criterion for admitting new members. Sez
Rotary Club, 481 U.S. at 546-47; Roberts, 468 U.S. at 621. In both cases, the Court found that
the organizations’ express purpose promoted career advancement. See Rotary Club, 481 U.S.
at 542-43; Roberts, 468 U.S. at 626. Furthermore, the Court found that the organizations
enabled their members to associate with others in the business community. See Rotary Ciub,
481 U.S. at 542-44; Roberts, 468 U.S. at 626. Therefore, they operated as extensions of their
members’ businesses. See Rotary Club, 481 U.S. at 542-44; Roberts, 468 U.S. at 626.

New York State Club Ass’n involved a constitutional challenge to New York City’s public
accommodations statute, which was designed to help organizations determine whether they
were considered private or public. See New York State Club Ass'n v. City of New York, 487
US. 1, 4 (1988). New York’s statute, challenged by an association of 125 private clubs,
provided specific characteristics that would make a club or organization public per se. See
id. at 5, 8. The Court upheld the statute’s constitutionality because it helped the City
pinpoint organizatons that were commercial in nature. See id. at 12. However, the Court
noted that organizations may still be able to demonstrate that they are organized for an
expressive purpose that deserves constitutional protection. See id. at 13. Note that Warfield
involved neither a constitutional challenge nor a clear statute. See Warfield, 896 P.2d at 777-
78. It did, however, involve a private club whose members’ freedom of intimate expression
deserved proper attention. See id. at 778.

1% See, e.g., Moegenburg, supra note 145, at 429 (stating that membership policy is most
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the court ignored how the Club selectively admitted new mem-
bers and that its purpose was strictly social.’”! The members
owned, controlled, and governed the Club.”” The Club strictly
limited the number of members to 350." Its entire selection
and governance procedures promoted the intimacy of its mem-
bers.'™ The court, however, did not consider any of these com-
pelling factors in reaching its holding.'”

D. Warfield’s Impact on Other Organizations

By failing to make the proper analyses and inquiries, the
Warfield court provided little guidance to social organizations for
determining their status under the Act.'® The Girl Scouts, Boy
Scouts, sororities, fraternities, and other organizations may all be
subject to the Act because of the Warfield court’s rationale re-
garding regular business transactions.”” A large majority of so-
cial organizations necessarily conduct regular business transac-
tions,' as they employ people, maintain facilities, and conduct

important characteristic courts use to determine whether club should receive constitutional
protection). The Warfield court failed to consider this factor. Sez Warfield, 896 P.2d at 797.

' See supra notes 152, 156-60 and accompanying text (demonstrating that Club was
very selective in admitting new members and that Club’s purpose was recreational and
social).

"2 See supra mote 153 and accompanying text (discussing member ownership and
control of Club).

' See supra notes 153-54 and accompanying text (noting cap on number of members).

' See supra notes 156-60 and accompanying text (discussing purpose of Club).

% See Warfield, 896 P.2d at 797.

1% See id. at 799 (Mosk, ]., dissenting) (arguing that majority’s analysis was faulty and it
should have analyzed issues more thoroughly because many organizations depend on
court’s interpretation of Act); id. at 802 (Lucas, CJ., dissenting) (stating that majority’s
regular business transactions analysis raises questions for organizations who wish to conduct
their affairs within law); ¢f. Isbister v. Boys’ Club, Inc., 707 P.2d 212, 226-27 (Cal. 1985)
(Mosk, J., dissenting) (listing types of organizations threatened by court’s limitations on
what constitutes private organization).

"7 See Ishister, 707 P.2d at 226 (Mosk, J., dissenting) (listing organizations with
membership policies that Ishister holding threatens). Justice Mosk argues that the majority’s
decision strikes a death knell for the Girl Scouts, Boy Scouts, fraternities, sororities,
women’s colleges, and similar organizations. Id.

' See Roberts v. United States Jaycees, 468 U.S. 609, 635 (1984) (O'Connor, J.,
concurring} (stating that many organizations cannot be purely expressive because they will
collect dues from members, purchase printing materials, rent lecture halls, or serve cake
and coffee at their meetings); Curran v. Mount Diablo Council of the Boy Scouts of Am.,
29 Cal. Rptr. 2d 580, 603 (Cc. App. 1994) (Staniforth, ]., dissenting) (recognizing trial
court’s finding that Boy Scouts is large organization with businesslike attributes), reh'g
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business with nonmembers.'” Therefore, many organizations
are now considered business establishments under the Warfield
rationale.

Although the Isbister court stated that its decision would not
affect social organizations, the Warfield court offered no similar
reassurances.”™ Further, the Warfield court uses a definition of
“business establishment” that includes many groups that would
otherwise be considered truly private clubs.? The only limits
Warfield provides is that organizations are not subject to the Act
if they raise funds only through “occasional car washes.”?”? In
addition, social organizations may infer from Warfield that the
Act applies to them if they receive any direct or indirect finan-
cial benefit from regular business transactions.*® Consequently,
organizations that have traditionally been classified as private
social organizations may in fact be business establishments under
the Act.

granted, 31 Cal. Rptr. 2d 126 (Ct. App. 1994); Daniel L. Schwartz, Comment, Discrimination
on Campus: A Critical Examination of SingleSex College Social Organizations, 75 CAL. L. REv.
2117, 2130 (1987) (stating that sororities and fraternities conduct regular business
transactions).

Students who belong to fraternities and sororities pay money for room and board. See
id. Sororities and fraternities are like public business organizations because they provide
members with business opportunities and members network and meet future business
contacts. See id. at 2129, 2135. Sororities and fraternities are like restaurants because they
serve food to members and nonmembers. Sez id. at 2127. They are like hotels or
apartments because they provide students with housing. Sez id. at 2127-28. They are also
like many places of recreation or amusement. See #d. at 2128. Sororities and fraternities
grant access to pool tables, ping-pong tables, and VCR's to members and nonmembers
alike. S¢e id. Therefore, they are analogous to pool halls, taverns, movie theaters, and other
places of public accommodation. Ses id. Colleges have business-like attributes because they
provide classes, living accommodations, and food. Cf. Isbister, 707 P.2d at 227 (Mosk, J.,
dissenting) (arguing that colleges are more like business establishments than are boys’
clubs).

' See Roberts, 468 U.S. at 635 (O’Connor, ]., concurring) (stating that most
organizations are likely to touch matters of commerce); Isbister, 707 P.2d at 216-19
(discussing business-like attributes of private and public organizations).

¥ See Warfield, 896 P.2d at 793 n.11 (stating that private club conducting only isolated
fund-raising activities is not business establishment); Isbister, 707 P.2d at 220 n.14 (stating
that private groups do not fall under Act simply because they offer recreational facilities to
members or guests).

B See Warfield, 896 P.2d at 791-92.

™ See id. at 791 (stating that, even if they possess characteristics of private clubs,
organizations may be businesses subject to Act).

% See id.

HeinOnline -- 30 U.C. Davis L. Rev. 935 1996-1997



936 University of California, Davis [Vol. 30:909

IV. PROPOSED SOLUTION

The Warfield decision not only provides little guidance to
organizations attempting to ascertain their status, but its analysis
will lead to undesirable results in future cases. The California
Supreme Court should develop a more limited approach to
determine whether organizations are private® The court
should first decide whether an organization falls under the
Act®*® If the court finds the Act applicable, it must then deter-
mine whether the Act unduly denies the organization’s members
of the First Amendment Freedom of Association.

In determining whether the Act applies to a particular organi-
zation, courts should consider the Isbister factors to determine
whether an organization is a place of public accommodation.?®
If the court finds that the organization is not a public accommo-
dation, it should analyze whether the organization is a business
establishment under the O Connor approach. In applying this
test, the court should consider whether the nature of the rela-
tionship between an organization and its members is commer-
cial. If the relationship is not commercial, the court should find
that the organization is not a business establishment, and is
therefore not within the scope of the Act.

If the court concludes that the organization either is a public
accommodation or a business establishment, should next analyze
the organization’s freedom of association.”” After analyzing

™ See Moegenburg, supra note 145, at 420 (arguing that ad hoc approach to determin-
ing whether club is private leads to inconsistent results).

%5 See id. at 426 (stating that failure to initially determine whether organization’s activi-
ty is commercial and thus subject to Act causes inconsistent results and wastes courts’
time).

%6 See supra notes 142-50 and accompanying text (arguing that court must first use
factors to determine if organization falls under public accommodations statute); see also
Moegenburg, supra note 145, at 429 (advocating use of all relevant factors). A more de-
tailed application of factors would result in fewer appeals and provide advance notice to
organizations of the requirements that they must meet. See id.

There are several questions courts should ask when reviewing a club’s membership
policies. See id. at 430. They should inquire into whether the club places greater emphasis
on the quantity or quality of its members. See id. Courts should determine who actually
selects new members and whether all of the existing members have a voice in the process.
. See id. They should take notice of whether the club solicits new members or whether an
existing member must endorse any applicant. See id. Another important factor that courts
should consider is who has control of the club. Se¢ id. Control relates to who regulates the
club’s operations and who pays for such operations. See id,

7 See Edgar, supra note 1, at 378 (maintaining that if court finds that organization falls
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these considerations the court should determine whether the
state’s interest in eliminating discrimination outweighs the
members’ freedom of association.*®

This method of analysis may elicit the argument that not all
cases brought under the Act necessarily include freedom of
association issues.”™ However, the purpose of the Act is to pro-
hibit business establishments from discriminating on the basis of
race, color, sex, national origin, religion, ancestry, or disabili-
ty.?® If the court finds that an entity is not a public accommo-
dation under Isbister or a business establishment under O Connor,
the court necessarily has concluded that the entity is private.?!
Therefore, when the court decides a case under the Act, the
defendant’s freedom of association, whether meritorious or not,
is at issue.?'?

Critics of this approach may also argue that it is too rigid and
that courts need discretion in deciding civil rights cases.**

under public accommodations statute, it next considers whether members’ freedom of
association is protected).

¥ See Hill v. National Collegiate Athletic Ass'n, 865 P.2d 633, 682 (Cal. 1994) (Mosk, J.,
dissenting) (stating that court should only abridge right to privacy when there is compel-
ling public need). “Compelling” means the “need” is something actually required, not
simply useful or desirable. See id. at 683 (Mosk, ]J., dissenting).

Commentators have suggested other tests for determining whether a club is private.
See Moegenburg, supra note 145, at 420-32 (suggesting “Threshold Analysis™ test for deter-
mining whether club is private). Moegenburg’s test lists four separate threshold stages.
First, determine whether the association is intimate or expressive. See id. at 421. Then deter-
mine if a state public accommodations or other state statute applies. See id. at 422, Third,
decide whether the association is commercial or expressive. See id. at 426. Finally, consider
the pertinent factors and characteristics of the entity. See id. at 429.

™ See, e.g., Burks v. Poppy Constr. Co., 370 P.2d 313, 316 (Cal. 1962) (failing to apply
freedom of association analysis in holding that housing developer was business establish-
ment and, therefore, could not discriminate against African-Americans); O’Conner v. Vil-
lage Green Owners Ass'n, 662 P.2d 427, 431 (Cal. 1983) (applying business establishment
analysis exclusively).

20 See supra notes 29-33 (discussing Act’s scope).

' See Warfield v. Peninsula Golf & Country Club, 896 P.2d 776, 790 (Cal. 1995) (stat-
ing that truly private clubs are not subject to Act).

#12 See Roberts v. United States Jaycees, 468 U.S. 609, 620 (1984) (finding that relation-
ships that are not obviously business-like or distinctly intimate require careful freedom of
association analysis).

1% See New York State Club Ass’n v. City of New York, 487 U.S. 1, 15 (1988) (noting
that courts have discreton to interpret public accommodations statutes on case-by-case
basis for organizations); Moegenburg, supre note 145, at 41819 (stating that some courts
liberally interpret public accommodations statutes to reach new definitions of public ac-
commodations).
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While this argument has merit, it fails to consider several fac-
tors. The suggested approach requires courts to consider the
facts in each case, including an organization’s characteristics.”™
Additionally, the approach compels courts to analyze the rights
of all parties involved in litigation.?”® Finally, the approach al-
lows courts to use their discretion in determining whether the
state’s interest in eliminating discrimination outweighs organiza-
tion members’ freedom of association.?”® Therefore, this meth-
od of analysis addresses all the parties’ interests and incorpo-
rates the court’s interest in exercising its discretion when decid-
ing civil rights cases.

CONCLUSION

In applying the business establishment approach to a private
club, Warfield defines the scope of the Act much too broadly.?”
Warfield eliminates almost all distinctions between truly private
clubs and public business establishments. Because Warfield de-
fined “business establishment” in a manner that includes almost
all private groups, it has opened the gates to a potential flood
of litigation. Additionally, the decision indicates the California
Supreme Court’s willingness to tread upon freedom of associa-
tion rights.

B4 See, e.g., Roberts, 468 U.S. at 620 (listing factors — such as size, purpose, selectivity,
and congeniality — that are relevant in determining whether organization is private);
Sullivan v. Little Hunting Park, 396 U.S. 229, 236 (1969) (analyzing club’s characteristics,
such as selectivity of membership, to conclude that club was not private); Comnelius v. Be-
nevolent Protective Order of Elks, 382 F. Supp. 1182, 120304 (D. Conn. 1974) (using fac-
tors to determine that organization was not private).

1% See, e.g., Board of Dirs. of Rotary Int’l v. Rotary Club, 481 U.S. 537, 544 (1987) (stat-
ing that court must consider both plaintiff’s right to be free from discrimination and orga-
nization members’ freedom of association); see also supra notes 179-95 and accompanying
text (arguing that Warfield court inadequately analyzed Club members’ freedom of associa-
tion rights). '

#6  Ses, e.g., Roberts, 468 U.S. at 623 (noting that states’ compelling interest in eliminat-
ing discrimination may justify application of public accornmodations statute; implicating
members’ freedom of association); see also supra notes 64-95 and accompanying text (dis-
cussing Curran court’s finding that state’s interest in eliminating discrimination could out-
weigh freedom of association rights).

M7 See supra notes 196-203 and accompanying text (discussing court’s meager guidance
for analyzing application of Act).

HeinOnline -- 30 U.C. Davis L. Rev. 938 1996-1997



1997] Forcing Open the Doors of Private Clubs 939

Although the State’s interest in eliminating discrimination is
compelling, the Legislature has offered no indication that it
intended the Act to extend to private clubs. Because these clubs
rely on the California Supreme Court’s interpretation of the Act,
the court should adopt a narrow approach to the Act — an
approach that maintains the distinction between truly private
clubs and business establishments. Therefore, the court should
consider adopting- the analysis suggested in this Note.

Sharon Swaim
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