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Many federal, state, local, and private entities are investing significant
resources in disaster readiness initiatives. Often disregarded in these
initiatives, however, are the special needs of vulnerable populations during
disasters. In the context of emergencies, vulnerable groups may include
individuals with disabilities, pregnant women, children, elderly persons,
prisoners, certain members of ethnic minorities, people with language
barriers, and the impoverished. The fate of the disadvantaged during
disasters has received little attention in the legal literature, and this
Article begins to fill that gap. Through an examination of normative
distributive justice arguments, existing federal and state civil rights
provisions, and emergency response laws, it argues that existing legal and
ethical frameworks entitle vulnerable populations to significant protection.
It also, however, highlights the shortcomings of the current statutory
scheme as it relates to the needs of the disadvantaged during disasters and
urges legislators to supplement these laws with additional requirements.
Moreover, the Article argues that for vulnerable populations, successful
disaster response is dependent upon careful planning. With this in mind,
the Article develops a proposal for statutory provisions that will mandate
adequate preparation to safeguard the welfare of the vulnerable in
emergencies.
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INTRODUCTION

Preparing for disasters has been high on the agendas of many
federal, state, local, and private entities for several years." For
example, the Centers for Disease Control and Prevention (“CDC”) and
state public health departments are undertaking major emergency
planning initiatives, including extensive training and educational
programs.” Several recent governmental reports and statements also
address emergency readiness in the United States.” The federal
government has spent over $10 billion on emergency preparedness
activities since 2001.*

These efforts, however, often disregard the special needs of
vulnerable populations. During and after a catastrophic event,
vulnerable populations may include individuals with disabilities,
pregnant women, children, the elderly, prisoners, ethnic minorities,
people with language barriers, and the impoverished.” A review of

! Dennis P. Andrulis et al., Preparing Racially and Ethnically Diverse Communities
for Public Health Emergencies, 26 HEALTH AFF. 1269, 1269 (2007) (“The White House,
Congress, and State and local governments have made emergency preparedness one of
their highest priorities.”); Aaron Katz et al., Preparing for the Unknown, Responding to
the Known: Communities and Public Health Preparedness, 25 HEALTH AFF. 946, 946
(2006) (finding that “bioterrorism preparedness remains a high priority for federal,
state, and local governments” and that “the capabilities of local public health and
emergency response agencies” had improved significantly since 2004).

2 See Public Health Security and Bioterrorism Preparedness and Response Act of
2002, 42 US.C. § 247d-4(a)(3) (2006) (providing that “Secretary shall expand,
enhance, and improve the capabilities of the Centers for Disease Control and
Prevention relating to [public health emergency] preparedness”); see also Pandemic
and All-Hazards Preparedness Act of 2006, 42 U.S.C. § 247d-3a (2006) (establishing
grants for state and local governments to undertake activities designed to enhance
public health emergency preparedness); Centers for Disease Control & Prevention,
Public Health Law Program, http://www2a.cdc.gov/phlp/about.asp (last visited Feb.
19, 2009) (describing emergency preparedness activities of CDC’s Public Health Law
Program); Washington State Department of Health, Public Health Emergency
Preparedness and Response Preparedness: Information for Local Health Agencies and
Health Care Providers, http://www.doh.wa.gov/phepr/pheprlho.htm (last visited Feb.
19, 2009).

> See generally DEPT OF HOMELAND SEC. OFFICE OF INSPECTOR GEN., FEMA’S
PREPAREDNESS FOR THE NEXT CATASTROPHIC DISASTER (2008), available at htp://
www.dhs.gov/xoig/assets/mgmtrpts/OIG_08-34_Mar08.pdf; U.S. GOV'T ACCOUNTABILITY
OFFICE, EMERGENCY MANAGEMENT: OBSERVATIONS ON DHS’S PREPAREDNESS FOR
CATASTROPHIC DISASTERS (2008) (statement of William O. Jenkins, Jr., Dir. Homeland Sec.
& Justice), available at http://www.gao.gov/new.items/d08868t.pdf.

* Rebecca Katz & Jeffrey Levi, Should a Reformed System Be Prepared for Public
Health Emergencies, and What Does That Mean Anyway?, 36 J.L. MED. & ETHICS 716,
717 (2008).

> ASSN OF STATE & TERRITORIAL HEALTH OFFICIALS, DEP'T OF HEALTH & HUMAN
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thirty-seven national pandemic preparedness plans from Europe, Asia
and the Pacific Rim, the Middle East, Africa, and the Americas
revealed that “none of the plans suggested any systematic attempt to
identify” disadvantaged groups.® Furthermore, fewer than twenty-five
plans considered the needs of “one or more economically or socially
disadvantaged groupls].””

Inadequate preparation for the needs of vulnerable populations can
lead to catastrophic consequences. The disadvantaged could suffer
large death tolls, as illustrated by Hurricane Katrina, in which over
1,800 individuals died because they were unable to evacuate the city.®
The infirm elderly, poor, and disabled were the most likely to die in
that notorious disaster.” Members of vulnerable populations who
survive could suffer permanent, debilitating injuries and become
unable to work, live independently, and care for themselves.
American taxpayers who pay for public safety-net programs would
thus absorb the cost of increased use of such programs and loss of
economic productivity.  As demonstrated in the aftermath of
Hurricane Katrina, a failed emergency response could also cause the
government to suffer humiliation and the public to lose faith in those
responsible for its welfare.'® These prospects are alarming given the
variety of potential emergencies that experts predict we will face in the

SERVS., AT-RISK POPULATIONS AND PANDEMIC INFLUENZA: PLANNING GUIDANCE FOR STATE,
TERRITORIAL, TRIBAL, AND LOCAL HEALTH DEPARTMENTS 3-4 (2008), available at http:/
www.astho.org/pubs/ASTHO_ARPP_Guidance_June3008.pdf  [hereinafter ~ASTHO];
HEALTH SYS. RESEARCH, INC., ALTERED STANDARDS OF CARE IN MASS CASUALTY EVENTS 30-31
(2005), available at http://www.ahrq.gov/research/altstand/altstand.pdf; Kathleen
Tierney, Social Inequality, Hazards, and Disasters, in ON RISK AND DISASTER: LESSONS FROM
HURRICANE KATRINA 109, 112-20 (Ronald J. Daniels et al. eds., 2006); Public Health —
Seattle & King County, Vulnerable Populations Action Team (VPAT),
http://www kingcounty.gov/healthservices/health/preparedness/VPAT.aspx (last visited
Feb. 20, 2009).

¢ Lori Uscher-Pines et al., Planning for an Influenza Pandemic: Social Justice and
Disadvantaged Groups, 37 HASTINGS CENTER REP. 32, 38 (2007).

T Id.

8 David Hall, Katrina: Spiritual Medicine for Political Complacency and for Social
Activists Who Are Sleepwalking, 23 HARV. BLACKLETTER L. 1, 2 n.4 (2007).

° Katherine Pratt, Deficits and the Dividend Tax Cut: Tax Policy as the Handmaiden
of Budget Policy, 41 GA. L. REv. 503, 558-59 (2007) (asserting that over 75 percent of
those who died in Katrina were over 60 years old).

10 L. Darnell Weeden, Hurricane Katrina and the Toxic Torts Implications of
Environmental Injustice in New Orleans, 40 J. MARSHALL L. REv. 1, 35 (2006) (“As a
result of governmental conduct since Katrina, almost all Louisianans now seem to
share a distrust of the government.”).
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coming decades, ranging from bioterrorism attacks to natural disasters
to pandemic influenza outbreaks."!

The vulnerable groups that are the subject of this Article consist of
tens of millions of people.”” According to the United States Census
Bureau, in 2006, 41.3 million noninstitutionalized Americans over the
age of five had disabilities.”> Many more may have physical or mental
impairments that may impact their welfare during an emergency but
are not deemed to be serious enough to constitute reportable
disabilities. In 2006, approximately 35.5 million individuals were
sixty-five years of age or older'* and 38.8 million Americans were
living in poverty."” Children constitute approximately twenty-five
percent of the United States population.'® Meanwhile, at the end of
2007, approximately 2.3 million individuals were incarcerated in
United States prisons and jails.'"” Some subset of each of these groups
will almost certainly have special needs during disasters.

Unless the needs of vulnerable populations are addressed during all
three phases of emergency response operations — pre-event planning
and preparation, the event, and recovery'® — members of these

11" See Taiwo A. Oriola, Against the Plague: Exemption of Pharmaceutical Patent
Rights as a Biosecurity Strategy, 2007 U. ILL. J.L. TECH. & PoL’y 287, 289 (“Experts have
frequently warned of the high likelihood of a bioterrorism attack.”); Payal K. Shah,
Assisting and Empowering Women Facing Natural Disasters: Drawing from Security
Council Resolution 1325, 15 COLUM. J. GENDER & L. 711, 721 (2006) (“Over the past
decades, experts have documented the increasing impact of natural disasters on the
world’s population, with economic losses from natural disasters increasing more than
ten times each decade.”); Jeffrey K. Taubenberger et al., The Next Influenza Pandemic:
Can It Be Predicted?, 297 JAMA 2025, 2025 (2007) (“[M]ost experts believe another
influenza pandemic will occur . . . .”).

12 See discussion infra Part 1.

13 MATTHEW BRAULT, DISABILITY STATUS AND THE CHARACTERISTICS OF PEOPLE IN
GROUP QUARTERS: A BRIEF ANALYSIS OF THE CIVILIAN NONINSTITUTIONALIZED AND TOTAL
POPULATIONS IN THE AMERICAN COMMUNITY SURVEY 2 (2008), available at
http://www.census.gov/hhes/www/disability/GQdisability.pdf.

4 US. Census Bureau, Population by Age, Sex, Race and Hispanic Origin
(Internet release date: July 27, 2007), http://www.census.gov/population/socdemo/
age/20060lder_tablel.1.xls. According to a different report, in 2005 one-and-a-half
million Americans resided in nursing homes. NAT’L COUNCIL ON DISABILITY, THE CIVIL
RIGHTS OF INSTITUTIONALIZED PERSONS ACT: HAS IT FULFILLED ITS PROMISE? 7 (2005),
available at http://www.ncd.gov/newsroom/publications/2005/pdf/personsect.pdf.

15> BRUCE H. WEBSTER, JR. & ALEMAYEHU BISHAW, INCOME, EARNING, AND POVERTY
DATA FROM THE 2006 AMERICAN COMMUNITY SURVEY 20 (2007), available at
http://www.census.gov/prod/2007pubs/acs-08.pdf.

16 INST. OF MED., EMERGENCY CARE FOR CHILDREN: GROWING PAINS 234 (2007).

17 HEATHER C. WEST & WILLIAM J. SABOL, PH.D., U.S. DEP’T OF JUSTICE, PRISONERS IN
2007, at 6 (2008), available at http://www.ojp.usdoj.gov/bjs/pub/pdf/p07.pdf.

18 U.S. DEPT OF HOMELAND SEC., NATIONAL RESPONSE FRAMEWORK 27 (2008),
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communities are likely to suffer disproportionate harm in disasters.
Their poor outcomes may be linked to lack of physical and emotional
strength or a dearth of the social and economic resources upon which
others rely during disasters. Response and recovery efforts will be
optimized only if decision makers have carefully prepared for
emergencies at a time when they have the leisure to contemplate
options and establish responsible policies. However, planning and
production of planning documents alone are not sufficient to achieve
comprehensive and effective disaster readiness. Rather, at a minimum,
planners must identify at-risk individuals through registries, delegate
authority and responsibility to appropriate governmental officials,
collect supplies, and allocate resources, among other steps."
Consequently, the terms “planning” and “preparation” in this Article
are meant to include not only the contemplation of response
approaches, but also the implementation of readiness initiatives.
Without appropriate preparation, vulnerable individuals may not be
able to evacuate as instructed, reach points of distribution for medical
countermeasures, understand written or verbal communications
during an emergency, or find suitable housing if their residences are
destroyed during a disaster. For example, while all residents of
affected areas were failed by the response to Hurricane Katrina, the
vulnerable often suffered to a much greater extent than others. The
hearing impaired found that eighty percent of shelters did not have
text telephones (“TTYs”); sixty percent of shelters had no television
with open caption capability; only fifty-six percent of shelters posted
announcements that were otherwise made verbally; and American Sign
Language interpreters were available in fewer than thirty percent of
shelters.”® Meanwhile, low-income African Americans often could not
evacuate because they had no personal transportation.”’ Furthermore,
those with mobility impairments found that only five percent of the
temporary housing provided by the Federal Emergency Management

available at http://www.fema.gov/pdf/femergency/nrf/nrf-core.pdf (identifying “three
phases of effective response” as “prepare, respond, and recover”).

19 See infra Part IV.B for recommendations.

20 NAT'L COUNCIL ON DISABILITY, THE IMPACT OF HURRICANES KATRINA AND RITA ON
PEOPLE WITH DISABILITIES: A LOOK BACK AND REMAINING CHALLENGES 14 (2006),
available at http://www.ncd.gov/mewsroom/publications/2006/pdf/hurricanes_impact.
pdf; PAUL CAMPBELL ET AL., HARVARD SCH. OF PUB. HEALTH, REACHING VULNERABLE
POPULATIONS IN PUBLIC HEALTH EMERGENCIES: CONFERENCE PROCEEDINGS 9 (2007),
available at http://www.mcph.org/Major_Activities/Emergency_Preparedness/2007/
2007_Final_Conference_Report_pdf.

21 Andrulis et al., supra note 1, at 1269.
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Agency (“FEMA”) was accessible to them even though twenty-five
percent of the displaced population needed accessible housing.**

The fate of the disadvantaged during disasters has received little if
any attention in the legal literature. This Article introduces legal
analysis into the discussion of preparedness for vulnerable
populations.”” Numerous civil rights laws establish that vulnerable
populations have a right to be free of discrimination and to enjoy
certain benefits and governmental protections.”* These rights and
obligations are binding not only during ordinary times, but also
during emergencies. Nevertheless, the existing legal framework must
be supplemented by specific provisions in emergency response laws
that mandate disaster planning to address the needs of vulnerable
populations.

Preparation for the needs of vulnerable groups is most likely to
occur if it is statutorily mandated. These groups often have weak
political voices® and may not become a focus for governmental
planners without laws requiring agencies to expressly account for the
vulnerable. This Article develops recommendations for federal and
state law provisions that require specific planning activities designed
to safeguard the welfare of the disadvantaged.”® It also explores ethical
theories of distributive justice that address how the government
should allocate scarce resources.”” While the government may not be
able to anticipate and address every need of all vulnerable groups,
experts agree that certain initiatives can improve outcomes for the
vulnerable.®® For example, much can be accomplished by working
with advocacy and community groups and by requiring private
vendors who supply services during disasters to accommodate the
needs of vulnerable groups. In addition, officials must communicate
effectively with all segments of society to educate the public about
what individuals must do for themselves during emergencies.”® State

22 CAMPBELL ET AL., supra note 20, at 9.

2 See infra Part I11.

2t See infra Part IILA.

» Sylvia A. Law & Barry Ensminger, Negotiating Physicians’ Fees: Individual
Patients or Society? (A Case Study in Federalism), 61 N.Y.U. L. Rev. 1, 81 (1986) (“The
political voices of . . . those who are medically and economically vulnerable . . . are . . .
diffuse and weak.”).

% See infra Part IV.B.

27 See infra Part 11.

8 See infra Part IV.B.2 (describing experts’ recommendations).

See infra Part IV.B.2. See generally ASTHO, supra note 5 (discussing ways to
identify, communicate with, collaborate with, educate, and provide services to at-risk
populations).

29
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and federal emergency response statutes should provide planning
authorities with detailed instructions to ensure that such initiatives are
undertaken.

The Article proceeds as follows. Part I addresses the question of
who “vulnerable populations” are in the context of disasters. It
identifies and assesses the needs of numerous at-risk groups. Part Il
turns to ethical questions concerning how resources should be
allocated in the process of planning for and responding to disasters.
This Part explores whether there are moral justifications for investing
disproportionate resources in accommodating the needs of the
disadvantaged. In so doing, it presents several theories of distributive
justice® and analyzes how they illuminate the question of resource
allocation for vulnerable populations. Part III examines a variety of
federal and state laws that establish nondiscrimination mandates and
other obligations that public and private entities have towards
vulnerable populations. These include federal and state disability
laws, the Equal Protection Clause of the Fourteenth Amendment, the
Eighth Amendment, Title VI of the Civil Rights Act of 1964 and
similar state laws, and the tort of negligence. These laws reflect a
long-standing commitment to protecting the rights of the vulnerable.
This Part then presents a comprehensive survey of existing federal and
state emergency response laws that include provisions addressing
special needs communities. Part IV, the recommendations section,
first argues that the existing statutory scheme constitutes a patchwork
characterized by many gaps and shortcomings. To address these
shortcomings, 1 then develop a proposal for statutory revisions that
will more effectively safeguard the interests of the disadvantaged
during disasters. Only with appropriate planning and resources will
the vulnerable be able to survive and thrive after disasters. Such
preparation is of critical importance based on ethical, legal, and
practical considerations.

L VULNERABLE POPULATIONS

Vulnerable populations, also called “special needs” populations® or
“at-risk” populations,* are those that are particularly “at risk of poor

3 Distributive justice is concerned with the proper allocation of resources,

benefits, and rewards. See NORMAN J. FINKEL, NOT FAIR!: THE TYPOLOGY OF
COMMONSENSE UNFAIRNESS 23 (2001).

31 FEMA, NRF Resource Center Glossary/Acronyms, http:/www.fema.gov/
emergency/nrf/glossary. htm#Top (last visited Feb. 21, 2009) (using term “special
needs populations”).

3 Pandemic and All-Hazards Preparedness Act of 2006, 42 U.S.C. § 300hh-
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physical, psychological, or social health” after a disaster.”> They have
“additional needs before, during, and after an incident in functional
areas, including but not limited to: maintaining independence,
communication, transportation, supervision, and medical care.”* The
term “vulnerable” in this Article is thus used to indicate the
dependencies of particular populations.””  Different groups are
traditionally recognized as vulnerable in different contexts.”® During
disasters, several population segments are potentially vulnerable.
These include (1) individuals with physical and mental disabilities, (2)
elderly persons, (3) pregnant women, (4) children, (5) prisoners, (6)
economically disadvantaged minorities, (7) undocumented workers,
and (8) those with language barriers.”” This Part analyzes the
vulnerabilities of each group.

A. Individuals with Disabilities

Large-scale disasters may leave individuals with physical and mental
disabilities particularly challenged and helpless. = Governmental
assistance may be inadequate and may end too quickly after a disaster
to meet the needs of the disabled.”® Individuals with physical
disabilities may be underserved in a variety of ways during a disaster.
For example, those with hearing impairments may not be able to
understand evacuation orders or instructions provided in shelters.*

1(b)(4) (20006) (using term “at-risk individuals™).

3 Lu ANN ADAY, AT RISK IN AMERICA: THE HEALTH AND HEALTH CARE NEEDS OF
VULNERABLE POPULATIONS IN THE UNITED STATES 4 (2d ed. 2001). Another source
defines “vulnerability” as “the characteristics of a person or group and their situation
that influence their capacity to anticipate, cope with, resist and recover” from a
disaster. BEN WISNER ET AL., AT RISK: NATURAL HAZARDS, PEOPLE’S VULNERABILITY AND
DisasTERS 11 (2d ed. 2005).

3* FEMA, supra note 31.

3 See Ani B. Satz, Disability, Vulnerability, and the Limits of Antidiscrimination, 83
WasH. L. REv. 513, 523-25 (2008) (discussing concept of universal vulnerability and
how it differs from common understanding of vulnerability).

% See, e.g., 45 C.F.R. 8§ 46.111(b), .201-.409 (2008) (establishing additional
protections for research involving fetuses, pregnant women, in vitro fertilization,
prisoners, and children).

37 See 42 U.S.C. § 300hh-1(b)(4)(B) (2006); HEALTH Sys. RESEARCH, INC., supra
note 5, at 30-31; Tierney, supra note 5, at 112-20; FEMA, supra note 31; Public Health
— Seattle & King County, supra note 5.

38 NATL COUNCIL ON DISABILITY, THE NEEDS OF PEOPLE WITH PSYCHIATRIC
DISABILITIES DURING AND AFTER HURRICANES KATRINA AND RITA: POSITION PAPER AND
RECOMMENDATIONS 6 (2000), available at http://www.ncd.gov/newsroom/publications/
2006/pdf/peopleneeds.pdf.

3 NAT'L COUNCIL ON DISABILITY, supra note 20, at 4.
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To the extent that official communication is transmitted through
visual displays on television broadcasts, television monitors, or on
paper, people with visual impairments might be unable to obtain
critical information.” Accessible transportation may be unavailable to
evacuate the wheelchair-bound, and shelters may not have accessible
entrances, restrooms, and dining areas or adequate medical care.”’ It
is also possible that during triaging processes, some health care
providers may determine that individuals with disabilities are of a
lower priority than others because treating them is more difficult or
complicated. These are not theoretical difficulties. A report by the
National Council on Disability concerning Hurricanes Katrina and
Rita highlights these concerns. It provides accounts of individuals
turned away from shelters, forced to sleep in their wheelchairs, and
housed in inappropriate conditions, where they developed debilitating
bedsores and other medical problems.* After emergencies,
individuals with disabilities may also find it more difficult to secure
accessible apartments or trailers, health care, appropriate schooling,
and employment in areas that have been devastated by a disaster.”
Those with mental disabilities may also face acute difficulties in
emergencies. Their evacuation may be mismanaged by emergency
responders who misunderstand their behavior or are uncomfortable
with them, and shelters may refuse to accept them or be ill equipped
to meet their needs.* Individuals with mental disabilities may receive
rough treatment if they are unable to follow instructions® and be
inappropriately institutionalized as a convenient solution.”  After
Hurricane Katrina, FEMA reportedly refused to provide trailers to
some individuals with known mental health histories even though
they were capable of living independently.*” Some mentally ill
survivors were not able to fill out complicated housing applications
and were not provided adequate assistance.® In addition, untrained
FEMA officials assessed others as too disabled to live on their own.*
Without appropriate planning that anticipates and accommodates the

0 Id. at 5.

1 Id at 11.

42 Id. at 13-14.

B Id. at 15-21.

# Seeid. at 3-4.

¥ Seeid. at 12.

# NAT'L COUNCIL ON DISABILITY, supra note 38, at 18-20.
7 1d. at 7.

% 1d.

0 Id.
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needs of the physically and mentally disabled, these populations are
likely to be underserved in disasters and consequently suffer poor
outcomes.

B. Elderly Persons

Individuals who are sixty-five or older are more likely than others to
suffer from chronic diseases, including arthritis, hypertension, heart
disease, diabetes, and respiratory ailments.”® Eighty percent of adults
in this age group have at least one chronic illness, and fifty percent
have two or more chronic conditions.” Older adults may also suffer
from mobility, cognitive, sensory, social, and economic limitations
that can impede their adaptability and ability to function in disasters.”
As a result, they may become agitated, overwhelmed, and
traumatized.”  Additionally, during emergencies and in their
aftermaths, the health of older adults can deteriorate because of poor
nutrition, extreme temperatures, exposure to infection, interruptions
in medical treatment, and emotional distress.”* Among individuals
with disabilities, those who are elderly may require particular
attention and support because of their frailties.

C. Pregnant Women

Pregnant women will also have special needs and face increased
risks during disasters. These include premature deliveries,
underweight infants, and infant mortality.” Some women may have to
deliver babies without the benefit of hospital care.® Pregnant women
also run the risk of being evacuated without access to medical records
containing information critical to their welfare or that of their

* Nancy Aldrich & William F. Benson, Disaster Preparedness and the Chronic
Disease Needs of Vulnerable Older Adults, 5 PREVENTING CHRONIC DISEASE 1, 1 (2008),
available at http://www.cdc.gov/pcd/issues/2008/jan/07_0135.htm.

>l Id. at 2 (“Nearly 50% of adults aged 65 or older have hypertension, 36% have
arthritis, 20% have coronary heart disease, 20% have cancer, 15% have diabetes, and
9% have had a stroke.”).

2 Id.

3 Id.

>* Id. (discussing survey of 680 Hurricane Katrina evacuees living in Houston
shelters).

> Rama Lakshmi, Group Urges Disaster Planning for Pregnant Women, Babies,
WASH. Post, Aug. 17, 2006, at A09.

%6 KAREN OLNESS ET AL., HOw TO HELP THE CHILDREN IN HUMANITARIAN DISASTERS
123-28 (2d ed. 2006) (describing planning and preparation for women’s obstetrical
needs in disasters).
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fetuses.”” They may lose access to prenatal vitamins or other essential
medication.”® Pandemic outbreaks may be particularly life threatening
for pregnant women or their unborn children, and exposure to other
illnesses, such as viruses, in crowded shelters could constitute a
further hazard. Furthermore, if relief workers are unaware of women’s
pregnancies, they might include them in mass vaccination or other
prophylactic programs contraindicated for pregnant individuals.”

D. Children

Children are a vulnerable population because of their susceptibility
to injury and their dependence on others for livelihood, decision
making, and emotional support.®® Studies have shown that children
who are injured by explosions are at greater risk of significant trauma
than are adults.”’ Children may also suffer greater harm from
exposure to bioterrorism agents because of their size, metabolisms,
respiratory rates, and other factors.”” Moreover, the physiological
differences between children and adults are numerous, relating to
head and tongue size in proportion to other body parts, nerve
conduction, ventilation, oxygen demand, circulating blood flow,
vulnerability of the liver and spleen, and skin thickness.” Children
are likely to develop dehydration, malnutrition, and exhaustion more
quickly than adults, and they are more susceptible to infectious

" Centers for Disease Control and Prevention, Critical Needs in Caring for
Pregnant Women During Times of Disaster for Non-Obstetric Health Care Providers,
http://www.bt.cdc.gov/disasters/pregnantdisasterhcp.asp (last visited Feb. 21, 2009).

8 Id.

* William M. Callaghan et al., Health Concerns of Women and Infants in Times of
Natural Disasters: Lessons Learned from Hurricane Katrina, 11 MATERNAL CHILD
HEALTH J. 307, 307, 310 (2007) (discussing adverse impact on pregnancy of exposure
to toxins, stress, and limited access to health care and risks of certain vaccinations);
Bonnie Ewing et al., Assisting Pregnant Women to Prepare for Disaster, 33 AM. ]J.
MATERNAL CHILD NURSING 98, 99 (2008) (“Pregnant women are a vulnerable
population at high risk for injury, illness, and death before, during, and after
disasters.”); Centers for Disease Control and Prevention, supra note 57.

0 See INST. OF MED., supra note 16, at 223 (“Children react differently than adults
to medical emergencies because of anatomical, physiological, developmental, and
emotional differences. Because of these differences, children are among the most
vulnerable individuals in the event of a disaster.”).

1 Diana G. Fendya, When Disaster Strikes — Care Considerations for Pediatric
Patients, 13 J. TRAUMA NURSING 161, 161 (2006).

2 Shelly D. Martin et al., A National Survey of Terrorism Preparedness Training
Among Pediatric, Family Practice, and Emergency Medicine Programs, 118 PEDIATRICS
€620, €625 (2000), available at http://www.pediatrics.org/cgi/content/full/118/3/e620.

© Fendya, supra note 61, at 163-64.
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diseases and severe forms of illnesses than are older individuals.®* All
of these factors affect children’s treatment needs and medical
outcomes. In addition, caring for children in an emergency involves
psychological and social challenges stemming from their level of
cognitive ability, emotional vulnerability, and dependence upon the
support of family members.*

Thus, treatment that would be adequate for adults might be
negligent or even grossly negligent® if administered to children. For
example, children need different medication dosages and medical
equipment sizes than adults, and the water pressure used to
decontaminate® older people who are exposed to chemical releases is
inappropriate for young children.®® According to one study, fewer
than fifty percent of emergency medicine programs that responded to
a terrorism preparedness survey reported having adequate training
relating to child victims.” In addition, there are comparatively few
pediatric hospital beds, pediatric specialists, or providers with
expertise in caring for children.”

Children require special attention and procedures during disasters,
and they are often identified as a population that should be prioritized
during relief efforts. For example, a government guidance document
concerning the allocation of pandemic influenza vaccines reported
that an essential priority of vaccine programs should be to protect
children.”  Yet, despite these initiatives, many agree that those

% OLNESS ET AL., supra note 56, at 35.

9 Fendya, supra note 61, at 164-65.

% Gross negligence is “an intentional failure to perform a manifest duty in
reckless disregard of the consequences as affecting the life or property of another.”
Marriott Corp. v. Chesapeake & Potomac Tel. Co., 723 A.2d 454, 462 (Md. 1988);
Karen J. Kruger, Governmental Immunity in Maryland: A Practitioner’s Guide to Making
and Defending Tort Claims, 36 U. BALT. L. REv. 37, 53 (2007) (discussing high standard
for proving gross negligence).

%7 To decontaminate is to free of harmful substances, such as hazardous
chemicals. WEBSTER'S I NEW COLLEGE DICTIONARY 293 (3d ed. 2004).

% Fendya, supra note 61, at 162.

% Martin et al., supra note 62, at e620.

0 INST. OF MED., supra note 16, at 235 (“In the event of a disaster, the capacity of
the health care system to care for a large number of children is likely to be
inadequate.”).

1 U.S. DEPT OF HEALTH AND HUMAN SERvS. & U.S. DEP'T OF HOMELAND SEC.,
GUIDANCE ON ALLOCATING AND TARGETING PANDEMIC INFLUENZA VACCINE 2-3, 13
(2008), available at http://www.pandemicflu.gov/vaccine/allocationguidance.pdf.
Others who were identified as deserving priority were key pandemic responders and
health care providers, those maintaining “essential community services,” and
individuals at greatest risk of infection because of their work. Id. at 3.
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involved in the process of public health emergency planning have too
often overlooked the needs of pediatric patients.”

E. Prisoners

Because they are in custody, prisoners are entirely dependent upon
governmental authorities for their welfare during a disaster, and,
therefore, they too are a vulnerable population. Prisoners cannot
evacuate on their own, seek medical care, or obtain food, shelter, and
supplies unless authorities provide these to them.” Furthermore, in
the chaos of an emergency, inmates could be subject to attacks 