The Judicial Development of the
California Environmental Quality Act

Daniel P. Selmi*

The California Environmental Quality Act (CEQA), now entering its
fifteenth year, has fundamentally affected governmental approvals of de-
velopment proposals and generated an ever-increasing amount of case
law. This Article examines the principal CEQA decisions, contrasting the
Judicial approach to important issues and pointing out implications for
Juture litigation. The Article concludes by addressing the impact of the
courts on the development of the administrative guidelines implementing

CEQA.

INTRODUCTION

California has a longstanding reputation as a state with stringent
laws for protecting its environment.' A major factor contributing to this

* Associate Professor of Law, Loyola Law School, Los Angeles. B.A. 1972, ].D.
1975, University of Santa Clara; M.P.A. 1981, Harvard University. The author would
like to thank Barry Steiner, Esq., and Ron Bass, Esq., for reviewing drafts of this
Article. Views expressed in this Article are, of course, those of the author only.

! This reputation recently received strong support from a study completed by the
Conservation Foundation that attempted to rank the environmental control efforts of
each of the fifty states. C. DUERKSEN, ENVIRONMENTAL REGULATION OF INDUSTRIAL
PLANT Si1TING 218-29 app. A. (1983). The ranking was constructed around an index
of 23 environmental and land-use indicators. Each of these was assigned a point value
based on its “relative importance in assessing a state’s environmental efforts” as deter-
mined by the staff of the Conservation Foundation. The indicators included the exis-
tence of state impact statement requirements, per capita environmental quality control
expenditures, per capita expenditures for environmental controls, existence of certain
state laws for land use planning (such as power-plant siting and land-use planning),
agricultural preservation tools, and approval by the Environmental Protection Agency
of certain state regulatory programs under federal laws. California received the maxi-
mum of four points for the existence of its environmental impact report requirement as
well as another four points for the priority given environmental protection by the state
legislature. California was found to have a set of standards exceeded in strictness only
by the controls adopted by Minnesota, which received a total of 47 points. California
followed with 46. Next in order were: New Jersey (45), Massachusetts (44), and
Oregon (42). The “bottom five” were Alabama (10), Missouri (14), Mississippi (15),
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reputation is the existence of its most encompassing piece of environ-
mental legislation, the California Environmental Quality Act of 1970
(CEQA).? Patterned after the federal National Environmental Policy
Act (NEPA),> CEQA requires the preparation of an Environmental
Impact Report (EIR) before a state governmental agency or local gov-
ernment approves a proposal that may affect the environment. In this
respect, CEQA resembles other “little NEPA’s” passed by over half of
the states.* However, CEQA has always been recognized as containing
provisions that are potentially more far-reaching than most of these
other laws.

The close relationship between CEQA and NEPA manifests itself in
a number of ways. For example, because of the striking similarity in
statutory language, California courts have frequently relied on NEPA
precedents when construing the provisions of CEQA.* Moreover, the
regulations adopted by the federal Council on Environmental Quality
(CEQ) to implement NEPA parallel certain administrative reforms
previously undertaken in California, perhaps because the authors of the
regulations drew upon the experience with CEQA’s provisions.*

Given their common background, the divergence in legal and politi-

Idaho (16), and New Mexico (18). Id.

? CaL. Pu. Res. CopE §§ 21000-21176 (West 1977 & Supp. 1984).

3 42 US.C. §§ 4321-4370 (1977).

* Twenty-eight jurisdictions currently have an environmental impact statement re-
quirement. Se¢ Robinson, SEQRA’s Siblings: Precedents from Little NEPA’s in The
Sister States, 46 ALB. L. REv. 1155, 1157 n.28 (1982); see also Pridgeon, Anderson &
Delphey, State Environmental Policy Acts: A Survey of Recent Developments, 2 HARV.
EnvTte. L. REV. 419 (1977); Yost, NEPA’s Progeny: State Environmental Policy Acts,
3 EnvrL. L. REep. 50,091 (1973).

* See, e.g., No Oil, Inc. v. City of Los Angeles, 13 Cal. 3d 68, 80, 529 P.2d 66, 74,
118 Cal. Rptr. 34, 42 (1974); Friends of Mammoth v. Board of Supervisors, 8 Cal. 3d
247, 261, 502 P.2d 1049, 1057, 104 Cal. Rptr. 761, 769 (1972); Residents Ad Hoc
Stadium Comm. v. Board of Trustees, 89 Cal. App. 3d 274, 287, 152 Cal. Rptr. 585,
595 (1979); Whitman v. Board of Supervisors, 88 Cal. App. 3d 397, 408-09, 151 Cal.
Rptr. 866, 872 (1977); County of Inyo v. City of Los Angeles, 71 Cal. App. 3d 185,
192, 139 Cal. Rptr. 396, 401 (1977); Shawn v. Golden Gate Bridge Dist., 60 Cal. App.
3d 699, 702, 131 Cal. Rptr. 867, 869 (1976); San Francisco Ecology Center v. City &
County of San Francisco, 48 Cal. App. 3d 584, 594-95, 122 Cal. Rptr. 100, 106-07
(1975); People v. County of Kern, 39 Cal. App. 3d 830, 842, 115 Cal. Rptr. 67, 75
(1974).

¢ Letter from Nicholas Yost to Lindell L. Marsh (Feb. 14, 1984) (noting that the
CEQ Regulations “[bJorrowed from the work . . . done on A.B. 884,” a California bill
that affected CEQA) (copy on file with author). Mr. Yost formerly was head of the
California Attorney General’s Environmental Unit and later served as General Counsel
for CEQ.
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cal acceptance of the two laws is striking as both reach their fifteenth
anniversary. The federal act appears to be maturing as an accepted, if
not always welcome, regulatory requirement. Despite the Reagan Ad-
ministration’s continued emphasis on “regulatory reform” as a corner-
stone of its economic policy,” the administration has not seriously at-
tempted to amend or repeal the NEPA regulations enacted by the
Carter Administration.®

In contrast, CEQA was strongly attacked in 1983 by individuals who
decried both “major abuses” in litigation brought pursuant to the Act
and delays caused by CEQA’s implementation.® Proposed solutions in-
cluded wholesale exemptions from the Act’s environmental impact re-
porting mandates and fundamental changes in litigation procedures,
such as requiring plaintiffs to post bonds in CEQA lawsuits or impos-
ing liability for attorney’s fees on an unsuccessful plaintiff. Although
most of the more far-reaching proposals were withdrawn or rejected,
the 1983-84 California State Legislature passed several bills making
important changes in CEQA procedure.'

" CONSERVATION FOUNDATION, STATE OF THE ENVIRONMENT 386-87, 406-09
(1982).

* See Council Issues NEPA Regulations Guidance: Rules Left Unchanged by Com-
ments, Hearings, 14 ENV'T REP. (BNA) 519 (1983). The article states that CEQ is-
sued a guidance statement for NEPA’s implementing regulations, “an action that a top
CEQ official said means that no changes in the rules will be made as a result of sug-
gestions received during two years of hearings and comment periods.” /d. Earlier indi-
cations were that more widespread changes were contemplated. See Watt Memo Says
Interior Seeks to Open Wilderness Areas, Streamline EIS System and CEQ Chairman-
Designate Plans Review of Environmental Impact Statement Rules, 12 ENV’T REP.
(BNA) 128-29 (1981).

* See Ashby, Developers Back Proposals to Alter Environmental Act, L.A. Daily J.,
Nov. 24, 1983, at 1, col. 6. The article notes that a series of bills “aimed at eliminating
what critics of the California Environmental Quality Act believe are major abuses”
were being studied. /d. The article continues to state that “[d]evelopers, municipalities
and their attorneys have contended that litigation made possible under the act has
spawned frivolous lawsuits which have significantly hampered development projects.”
Id.

' The most important of these bills is Assembly Bill 2583, which made significant
changes to CEQA procedures. Act of Sept. 28, 1984, ch. 1514, 1984 Cal. Legis. Serv.
161 (West) (to be codified at scattered sections of CAL. Pus. Res. CopE). Among other
amendments this bill: (1) declares that public projects must be given the same level of
review as private projects; (2) requires public agencies making findings under Public
Resources Code section 21081 to base those findings on substantial evidence in the
record; (3) limits comments by responsible agencies to substantive issues that are within
the agency’s area of expertise or that involve activities required to be carried out or
approved by the agency; (4) declares that statements in an EIR and comments on an
EIR are not determinative of whether a project may have a significant environmental
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Certainly CEQA is no stranger to controversy.'' The first California
Supreme Court decision regarding CEQA, Friends of Mammoth wv.
Board of Supervisors,'* held CEQA applicable to private projects. This
produced a political firestorm only two years after its enactment. In
addition, CEQA was at the heart of two other environmental contro-
versies in the 1970’s, both of which had national ramifications — the
withdrawals of the “SOHIO Project” and the Dow Petrochemical proj-
ect."”” The 1983-84 controversy, occurring after several years of relative

effect; (5) contains a specific timetable expediting the litigation process and limiting the
time for preparation of the administrative record and briefs; and (6) requires the par-
ties to engage in a settlement conference. Other bills that were passed include Assembly
Bill 3772, Act of July 11, 1984, ch. 440, 1984 Cal. Legis. Serv. 112 (West) (to be
codified at CAL. PuB. Res. Cobe § 21083.3) (declaring that no EIR is needed for
certain residential development projects when an EIR was previously prepared for a
rezoning or planning designation); Assembly Bill 2897, Act of July 18, 1984, ch. 586,
1984 Cal. Legis. Serv. 644 (West) (to be codified at CaL. PuB. Res. Copk § 21080.2)
(shortening to 30 days the period in which a lead agency must determine whether an
EIR or negative declaration is needed); Assembly Bill 2411, Act of Aug. 15, 1984, ch.
637, 1984 Cal. Legis. Serv. 40 (West) (to be codified at CaL. PuB. Res. Cobe §§
21104, 21153) (requiring lead agencies to consult with the project applicant and other
specified persons at an early stage in the proceedings); and Senate Bill 1079, Act of
Sept. 17, 1984, ch. 1213, 1984 Cal. Legis. Serv. 540 (West) (to be codified at CaL.
Pus. Res. CoDE § 21168.9) (elaborating on the remedies a court may order in CEQA
litigation). These bills were approved by the Governor after this Article was submitted
for publication, and therefore are not discussed.

Bills introduced in 1983-84 that were not passed included Assembly Bill 2617, which
would have provided that the prevailing party in a suit under CEQA was entitled to all
reasonably incurred costs of suit, including attorney’s fees, in any action to set aside the
decision of a public body; and Assembly Bill 1919, authorizing recovery of attorney’s
fees.

" Bass, CEQA 1983: Alive! But How Well?, 4 CaL. REG. L. REP., Summer 1984,
at 3 (“Controversial since its passage, CEQA has been the subject of great debate
among public officials, has fueled hundreds of court decisions and has been amended
many times.”); see also T. TRyzNA & A. JoKELA, THE CALIFORNIA ENVIRONMEN-
TAL QUALITY ACT: AN INNOVATION IN STATE AND LocaL DECISIONMAKING 26-30
(1974) (describing the reaction to the Friends of Mammoth holding that CEQA applied
to private projects: “The construction industry, the building trade unions, and the fi-
nancial community reacted with surprise and alarm at the ruling, claiming the survival
of the building industry and the economic well-being of the whole State has been put in
jeopardy . . . .”); PROCEEDINGS OF THE CALIFORNIA ENVIRONMENTAL IMPACT LAW
CONFERENCE (transcript of proceedings at U.C. Davis, Apr. 7, 1973) (describing the
aftermath of the Friends of Mammoth holding); Comment, Aftermammoth: Friends of
Mammoth and the Amended California Environmental Quality Act, 3 EcoLocy L.Q.
349 (1973).

'2 8 Cal. 3d 247, 104 Cal. Rptr. 761, 502 P.2d 1049 (1972).

'* See C. DUERKSEN, Dow vs. California: A TURNING POINT IN THE ENVIROBUSI-
NESS STRUGGLE (1982). The “Dow Project” was a proposal by Dow Chemical Com-
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calm, demonstrates that CEQA is not yet politically stable.

In response to the recently expressed concerns, several reviews of the
statute have been undertaken. The most comprehensive study was car-
ried out by the California State Bar Committee on the Environment at
the request of the State Assembly Committee on Natural Resources.'*
The study produced a series of legislative recommendations relating to
the Act’s administration and to the procedures for judicial review of
projects approved pursuant to CEQA. The Governor of California also
undertook a review of CEQA'’s effect on housing supply.’® At the same
time, CEQA’s supporters have taken a stronger role in defending the
Act and promise vigorous opposition to any weakening changes.

While there is no consensus on the reforms needed, all parties agree
that the evolution of CEQA since its passage in 1970 has been ex-
traordinary. From its origin as a noncontroversial bill with apparently
limited provisions, it has evolved into an administrative regulatory
scheme affecting all large developments in California. Further, the ju-

pany to construct a $500 million chemical production facility in Solano County. The
project needed several important approvals, including the rezoning of the site from an
agricultural designation to open space and a ‘“dredge and fill permit” from the United
States Army Corps of Engineers. This subjected the project to CEQA’s EIR process
and NEPA's Environmental Impact Statement procedure. In 1977, after several years
of consideration, Dow cancelled the project, blaming California for bureaucratic delays.
Id. at 109. See also C. DUERKSEN, supra note 1, at 21. The SOHIO project, an-
nounced by Standard Qil of Ohio in late 1975, was a proposal to build a crude il
terminal in Long Beach, California and a pipeline to transport oil from California to
Midland, Texas. The SOHIO proposal also required both federal and state approvals.
The proposal caused much debate over its air pollution impact in Los Angeles as well
as several lawsuits under CEQA. In March, 1979, SOHIO withdrew its proposal. Id.
at 30-31. In his book Environmental Regulation of Industrial Plant Siting, supra note
1, Mr. Duerksen cites the Dow and SOHIO projects as two of three examples of
“celebrated siting disputes.” See also Baker, Who's to Blame for the Sohio Fiasco?, CAL.
J., May 1979, at 156.

" COMMITTEE ON THE ENVIRONMENT, CALIFORNIA STATE BARr, THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT: RECOMMENDATIONS FOR LEGISLA-
TIVE AND ADMINISTRATIVE CHANGE (1983) [hereafter STATE BAR CEQA REPORT).
The study was conducted in three phases. First, the Committee heard two days of
testimony from individuals experienced in the CEQA process. While the hearings were
not solely intended to focus on problems with the Act, their principal purpose was to
examine perceived problems and to develop legislative solutions. The Committee also
received written materials from a number of sources, analyzed the issues, and drafted a
report. The final 95-page document contains a number of legislative recommendations.
The author of this Article was a member of this Committee.

'* Bass, supra note 11, at 4. The Governor’s CEQA and Housing Task Force sur-
veyed a large number of residential developers throughout the state to determine their
views on CEQA’s effect on housing.
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dicial role under CEQA has been so pervasive that individuals con-
cerned with the implementation of the Act must now draw on a body of
interpretive case law that exceeds 125 published decisions.'

This Article uses the recent scrutiny of CEQA as the impetus for a
general examination of the CEQA case law emerging over the past
fourteen years. The discussion first analyzes the central role that sev-
eral key California Supreme Court decisions have played in the judicial
development of CEQA. The Article next divides the decisions into
principal categories to highlight the contrasting judicial approaches to
various issues. The main categories used are (1) threshold issues, (2)
the adequacy of the EIR, and (3) the substantive effect of CEQA. Fi-
nally, although not principally concerned with CEQA’s administration
by public agencies, this Article discusses the impact of the courts on
administrative implementation in two important respects: the shift of
power over CEQA implementing procedures from the local to the state
government level and the problem of administrative complexity. First,
however, the requirements of CEQA and its philosophical foundation
must be summarized briefly.

I. AN OutLINE OF CEQA’s REQUIREMENTS

CEQA was conceived as a solution to a documented and well-defined
problem: the failure of government agencies at both the state and local
level to consider fully the environmental implications of their actions."
The Act’s basic purposes, derived directly from this premise, are (1) to
inform government decisionmakers and the public about the potential
environmental effects of proposed activities; (2) to identify methods for
avoiding or significantly reducing environmental damage; (3) to prevent
significant, avoidable environmental damage by requiring changes in

'* At the time of publication, the most recent CEQA decision considered was City of
Poway v. City of San Diego, 155 Cal. App. 3d 1037, 202 Cal. Rptr. 366 (1984).

7 The Act was the product of the California Assembly Select Committee on Envi-
ronmental Quality, which proposed adoption of the “Environmental Quality Act of
1970” by the legislature. CAL. ASSEMBLY SELECT COMMITTEE ON ENVIRONMENTAL
QuALITY, ENVIRONMENTAL BILL OF RIGHTS 21 (1970). The Committee was charged
with proposing an “Environmental Bill of Rights” and legislative actions to protect
California’s environment. Id. at 13. In proposing the passage of an Environmental
Quality Act, the Committee noted that while “preparation of environmental impact
reports by all levels of California government will not automatically prevent all envi-
ronmental degradation,” the reports “will provide the initial steps for applying an or-
derly process to the consideration of the relationship of man’s activities to the environ-
ment.” Id. at 21; see also J. WHARTON & M. LEwis, LEGISLATIVE HISTORY OF THE
CALIFORNIA ENVIRONMENTAL QuairrTy AcT (1976).
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projects, either by the adoption of alternatives or the imposition of miti-
gation measures; and (4) to disclose to the public the reason a project
was approved notwithstanding significant environmental effects.’®

CEQA uses two methods to accomplish these purposes. First, the
legislative intent of the Act is set forth to guide decisionmakers.”” The
heart of CEQA, however, is the well-known EIR requirement. State
and local agencies “shall prepare, or cause to be prepared by contract,
and certify the completion of an environmental impact report on any
project they propose to carry out or approve which may have a signifi-
cant effect on the environment.”* The EIR must cover seven topics,
including analyses of the significant environmental effects of the pro-
posed project, any significant environmental effects that cannot be
avoided if the project is implemented, mitigation measures proposed to
minimize the significant environmental effects, alternatives to the proj-
ect, and the growth-inducing effects of the proposal.?!

Of course, not all projects require preparation of an impact report.
Public agencies follow a three-step approach to determine whether one
is needed. First, if at the outset it is certain that a project will not have
a significant effect on the environment, the project is excused from fur-
ther CEQA review.?? Alternatively, the project may fit within a cate-
gory of projects expressly exempt from CEQA compliance.?* Second, if

'" CAL. ADMIN. CoDE tit. 14, § 15002(a) (1983). This section is part of the “Guide-
lines for the Implementation of the California Environmental Quality Act,” found at
td. §§ 15000-15387. The Guidelines were approved by the Secretary for Resources
pursuant to statutory authorization. See CaL. PuB. Res. Copk § 21083(c) (West 1977
& Supp. 1984).

* CAL. Pus. Res. CobE §§ 21000, 21001, 21002, 21002.1 (West 1977 & Supp.
1984).

* Id. § 21100 (West Supp. 1984). Section 21100 sets out the EIR requirement for
state agencies. An almost identical requirement for local agencies, such as cities and
counties, is contained in id. § 21151,

? An EIR normally must also contain an analysis of “[t]he relationship between
local short-term uses of man’s environment and the maintenance and enhancement of
long-term productivity” and “[a]ny significant irreversible environmental changes
which would be involved in the project should it be implemented.” Id. § 21100(e), (f)
(West Supp. 1984). These two requirements are not required for certain types of im-
pact reports.

22 See CAL. ADMIN. CODE tit. 14, § 15002(k) (1983); see also No Oil, Inc. v. City of
Los Angeles, 13 Cal. 3d 68, 79, 529 P.2d 66, 70, 118 Cal. Rptr. 34, 38 (1974).

» CAL. PuB. Res. CopE § 21084 (West 1977) requires that the Guidelines include
a category of projects that “have been determined not to have a significant effect on the
environment and which shall be exempt from the provisions of this division.” Addition-
ally, the Code, id. § 21080(b) (West Supp. 1984), contains a list of 18 classes of
projects that the legislature has exempted from CEQA. These include actions necessary
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the project may have a significant effect on the environment, the public
agency undertakes an “initial study.”?* The purpose of the study is to
determine whether there may be a significant environmental impact.?
If the agency finds there will not be an adverse effect, a “negative dec-
laration” is prepared and further CEQA compliance is unnecessary.?
Finally, if the project may have a significant effect on the environment,
an EIR must be prepared.”” A “Draft EIR” is first circulated to the
public and usually to certain governmental agencies for comment. After
receiving comments, the public agency that drafted the report must re-
spond to the issues raised by the reviewers and, in some instances, re-
vise the impact report.?

The agency then determines whether to approve the project. CEQA
contains explicit requirements pertaining to approval of projects that
have significant environmental impacts. Most importantly, public agen-
cies should not approve projects as proposed if feasible alternatives or
mitigation measures are available that would substantially lessen the
project’s significant environmental effects. Each public agency must
mitigate or avoid the significant environmental effects of projects it ap-
proves or carries out whenever feasible.”

Nonetheless, CEQA does allow public agencies to approve projects
that damage the environment. If economic, social, or other conditions
make it infeasible to mitigate the project’s significant effects on the en-

to prevent or mitigate an emergency, projects that a public agency rejects or disap-
proves, and ministerial projects proposed to be carried out or approved by a public
agency.

# An “initial study” is a “preliminary analysis prepared by the lead agency to deter-
mine whether an EIR or a negative declaration must be prepared or to identify the
significant environmental effects to be analyzed in an EIR.” CAL. ADMIN. COBDE tit.
14, § 15365 (1983).

2 Id. § 15063 (describing the conduct of an initial study).

% CaL. PuB. Res. CopE § 21080(c) (West Supp. 1984) (“If a lead agency deter-
mines that a proposed project, not otherwise exempt from the provisions of this divi-
sion, does not have a significant effect on the environment, the lead agency shall adopt a
negative declaration to that effect.”).

2’ The Code, id. § 21100, requires the preparation of an EIR by state agencies on
any project that “may have a significant impact on the environment.” The EIR re-
quirement for local agencies is contained in id. § 21151 (West 1977 & Supp. 1984),
which uses almost identical language to § 21100.

#® CaL. ADMIN. CoODE tit. 14, § 15088 (1983). The written response shall describe
disposition of significant issues raised. If there is a disagreement between the comment
and the lead agency’s position, there must be reasons why the specific comments and
suggestions were not accepted.

¥ CaL. Pus. Res. Cope § 21002 (West Supp. 1984).
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vironment, the project may be carried out anyway.** The public agency,
however, must make specific findings disclosing its reasons for ap-
proval. Changes or alternatives required in, or incorporated into, the
project that mitigate or avoid the significant environmental effects must
be identified. Alternatively, the economic, social, or other considerations
precluding adoption of the mitigation measures or project alternatives
discussed in the EIR must be given.*

The day-to-day implementation of the Act’s provisions is largely gov-
erned by guidelines adopted by the Secretary for Resources pursuant to
statutory authorization.’? These “State EIR Guidelines” detail the pro-
cedures to be followed in the EIR process from the initial acceptance of
an application to the approval of a project after certification of the final
EIR.»

In its simplest sense, CEQA is a vehicle for reform of regulatory
procedures.** It attempts to inform local and state government deci-
sionmakers through a series of specific procedural steps.”* The basic
philosophy is that education concerning environmental effects will lead
to more rational decisions.

II. THE ROLE oF THE CALIFORNIA SUPREME COURT
A.  Qverview of the Judicial Response

The role of the courts in enforcing the flood of environmental legisla-
tion passed in the 1970’s has been the subject of extensive commentary.

* Section 21002 states that “in the event specific economic, social, or other condi-
tions make infeasible such project alternatives or such mitigation measures, individual
projects may be approved in spite of one or more significant effects thereof.” Id.

3 [d. § 21081 (West 1977).

32 The statute, id. § 21083 (West 1977 & Supp. 1984), requires the Office of Plan-
ning and Research to develop guidelines for the implementation of CEQA. A number
of specified topics must be addressed, including “objectives and criteria for the orderly
evaluation of projects and the preparation of environmental impact reports and negative
declarations.” Id. The Guidelines are transmitted to the Secretary for Resources, who
certifies and adopts them pursuant to the provisions of the Administrative Procedure
Act. Id. In 1983, a complete revision of the CEQA Guidelines was approved by the
Office of Administrative Law. The new Guidelines became effective August 1, 1983.

** The Guidelines for Implementation of the California Environmental Quality Act,
CaL. ApMin. Copk tit. 14, §§ 15000-15387 (1983) [hereafter State EIR Guidelines).

* CEQA’s federal counterpart, NEPA, has 2 similar aim. See L. CALDWELL, ScI-
ENCE AND THE NATIONAL ENVIRONMENTAL PoLicy Act: REDIRECTING PoLicy
THROUGH PROCEDURAL REFORM (1982).

* See CaL. ADMIN. CopE tit. 14, § 15002(a) (1983) (one of CEQA’s basic purposes
is to inform government decisionmakers about potential environmental effects).

HeinOnline -- 18 U.C. Davis L. Rev. 205 1984-1985



206 University of California, Davis [Vol. 18:197

At the federal level, the courts have taken a strong and active role in
enforcing these laws, compelling agencies to take a “hard look™ at envi-
ronmental problems and ordering compliance with a wide variety of
statutes.® That same judicial activism quickly appeared in CEQA
cases. The courts concluded that agency compliance with CEQA’s
mandate was subject to judicial scrutiny and that injunctive relief was
available to remedy violations.” Seizing this opportunity, private citi-
zens and environmental groups,*® public agencies,” and even some busi-
ness and labor interests have initiated litigation.*

Many of the cases brought in the first half of the 1970’s raised issues
regarding the effective date of CEQA and certain “grandfather” provi-
sions that excluded some projects from CEQA compliance.*' A large
number of these early cases also defined the exemptions from CEQA’s

% See generally W. RODGERS, ENVIRONMENTAL Law 16-23 (1977); Marcel, The
Role of the Courts in a Legislative and Administrative System: The Use of the Hard
Look Doctrine in Federal Environmental Litigation, 62 Or. L. REv. 403 (1983).

*” Environmental Defense Fund, Inc. v. Coastside County Water Dist., 27 Cal. App.
3d 695, 104 Cal. Rptr. 197 (1972). The court found that the “ancient and purposeful
instrument of injunction” was available as a remedy. Id. at 704, 104 Cal. Rptr. at 202,
While this case was brought as a complaint for injunctive relief, most CEQA litigation
involves petitions for writs of mandate. Unless otherwise noted, in this Article, the
terms “plaintiff” and “petitioner” as well as “defendant” and “respondent” are used
interchangeably.

® See, e.g., Society for Cal. Archaeology v. County of Butte, 65 Cal. App. 3d 832,
135 Cal. Rptr. 679 (1977).

* See, e.g., County of Inyo v. City of Los Angeles, 124 Cal. App. 3d 1, 177 Cal.
Rptr. 479 (1981).

‘®* See, e.g., International Longshoremen’s & Warehousemen’s Union, Local 35 v.
Board of Supervisors, 116 Cal. App. 3d 265, 171 Cal. Rptr. 875 (1981); Building Code
Action v. Energy Resources Conservation & Dev. Comm’n, 102 Cal. App. 3d 577, 162
Cal. Rptr. 734 (1980).

‘! See, e.g., Simons v. City of Los Angeles, 72 Cal. App. 3d 924, 140 Cal. Rptr. 484
(1977); Cooper v. County of Los Angeles, 69 Cal. App. 3d 529, 138 Cal. Rptr. 229
(1977); Save Our Skyline v. Board of Permit Appeals, 60 Cal. App. 3d 512, 131 Cal.
Rptr. 570 (1976); Cooper v. County of Los Angeles, 49 Cal. App. 3d 34, 122 Cal.
Rptr. 464 (1975); Bresnahan v. City of Pasadena, 48 Cal. App. 3d 297, 121 Cal. Rptr.
750 (1975); People ex rel. Dep’t of Pub. Works v. Bosio, 47 Cal. App. 3d 495, 121
Cal. Rptr. 375 (1975); Pacific Palisades Property Owners Ass’n v. City of Los Angeles,
42 Cal. App. 3d 781, 117 Cal. Rptr. 138 (1974); People v. County of Kern, 39 Cal.
App. 3d 830, 115 Cal. Rptr. 67 (1974); Friends of Lake Arrowhead v. Board of Super-
visors, 38 Cal. App. 3d 497, 113 Cal. Rptr. 539 (1974); County of Inyo v. Yorty, 32
Cal. App. 3d 795, 108 Cal. Rptr. 377 (1973); San Francisco Planning & Urban Re-
newal Ass’n v. Central Permit Bureau, 30 Cal. App. 3d 920, 106 Cal. Rptr. 670
(1973); County of Orange v. Heim, 30 Cal. App. 3d 694, 106 Cal. Rptr. 825 (1973).
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mandates.*’ Others focused on the requirement that the public agency
must take a “discretionary” rather than “ministerial” action for CEQA
to apply.®

Although of little significance to the overall development of the Act,
these cases highlighted two important factors. First, in many instances
the California courts relied on federal court precedents under NEPA to
construe CEQA’s statutory provisions.** Thus, although some questions
concerning CEQA’s scope might remain unsettled, reference to NEPA
precedents would provide a fairly reliable indication of the law’s future
direction. Furthermore, state courts would follow their federal counter-
parts and take a strong role in enforcing the EIR requirement.

‘2 A 1979 study estimated that 45% of the discretionary projects reviewed in sample
jurisdictions were not subject to formal environmental review because of exemptions or
other reasons. SMALL & KNursT, INC., CALIFORNIA LocAL GOVERNMENT AND
CEQA 1979: A REPORT SUBMITTED TO THE ASSEMBLY COMMITTEE ON RULES 9
(1980); see also Industrial Welfare Comm’n v. Superior Court, 27 Cal. 3d 690, 613
P.2d 579, 166 Cal. Rptr. 331 (1980) (wage orders of commission exempt); Fillmore
Condit v. Solvang Mun. Improvement Dist., 146 Cal. App. 3d 997, 194 Cal. Rptr. 683
(1983) (CEQA does not apply to modification of water rates and fees); Seghesio v.
County of Napa, 135 Cal. App. 3d 371, 185 Cal. Rptr. 224 (1982) (timber harvest
plan exempt from local EIR process); International Longshoremen’s & Warehouse-
men’s Union, Local 35 v. Board of Supervisors, 116 Cal. App. 3d 265, 171 Cal. Rptr.
875 (1981) (approval of mining plant not exempt); Simons v. City of Los Angeles, 72
Cal. App. 3d 924, 140 Cal. Rptr. 484 (1977) (city police training exempt); Edna Val-
ley Ass’n v. San Luis Obispo Coordinating Council, 67 Cal. App. 3d 444, 136 Cal.
Rptr. 665 (1977) (regional transportation plan not exempt); Myers v. Board of Super-
visors, 58 Cal. App. 3d 413, 129 Cal. Rptr. 902 (1976) (division of land into three
smaller parcels not exempt); Topanga Beach Renters Ass’n v. Department of Gen.
Serv., 58 Cal. App. 3d 188, 129 Cal. Rptr. 739 (1976) {(exemption of demolition project
a triable issue); Erven v. Board of Supervisors, 53 Cal. App. 3d 1004, 126 Cal. Rptr.
285 (1975) (decision to provide road improvement and maintenance exempt).

** See, e.g., Environmental Law Fund, Inc. v. City of Watsonville, 124 Cal. App. 3d
711, 177 Cal. Rptr. 542 (1981) (issuance of demolition permit ministerial); Starbird v.
County of San Benito, 122 Cal. App. 3d 657, 176 Cal. Rptr. 149 (1981) (use permit
requires discretionary review); San Diego Trust & Sav. Bank v. Friends of Gill, 121
Cal. App. 3d 203, 174 Cal. Rptr. 784 (1981) (demolition permit discretionary); Stein v.
City of Santa Monica, 110 Cal. App. 3d 458, 168 Cal. Rptr. 39 (1980) (submission of
rent control charter amendment to voters ministerial); Day v. City of Glendale, 51 Cal.
App. 3d 817, 124 Cal. Rptr. 569 (1975) (grading permit discretionary); People v. De-
partment of Hous. & Community Dev., 45 Cal. App. 3d 185, 119 Cal. Rptr. 266
(1975) (permit to construct trailer park partially discretionary).

* The first California Supreme Court case on CEQA, Friends of Mammoth v.
Board of Supervisors, 8 Cal. 3d 247, 259-62, 502 P.2d 1049, 1056-59, 104 Cal. Rptr.
761, 768-71 (1972), recognized that because the Act was patterned after NEPA, prece-
dents of the federal courts construing the federal law would be persuasive in interpret-
ing CEQA.
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Second, the threat of judicial enforcement that these decisions rep-
resent had a marked effect on compliance with CEQA by fostering a
“preventative law” attitude on the part of attorneys representing public
agencies.** Participants in the CEQA process often have commented on
this effect, even describing it as an “exaggerated fear of litigation.”*¢
Unfortunately, this preoccupation with “prevention” often takes the
shape of bulky, all-inclusive environmental documents designed to
withstand possible court challenge. This situation has led to the univer-
sally acknowledged conclusion that EIR’s — documents intended to
convey information — are often difficult to read.*’

The most significant CEQA issues that the California courts have
addressed since its passage can be grouped into three categories. First,
how should the courts review the important threshold determination
whether an EIR is required? Second, if a report was prepared, to what
extent should the courts examine the adequacy of its conclusions? Fi-
nally, what substantive effect would CEQA have?

After more than fourteen years of litigation, these questions can be
answered with some confidence. With respect to the threshold question
issues, the courts have divided sharply, with only a semblance of con-
sensus appearing in the last three years. The courts have shown a dis-
inclination to second-guess the adequacy of EIR’s, with only two note-
worthy exceptions: the discussion of “cumulative impacts” and
responses to public comments on environmental impact. The courts’ at-
titude toward ‘“‘cumulative impacts” appears to be more a function of

* See R. Stein, Presentation to the 1983 Planning Commissioners Institute, League
of California Cities 14 (declaring with respect to a discussion of whether a negative
declaration is appropriate: “Let me say at this point, when in doubt, require an EIR!”)
(copy on file with author).

* For example, in an article discussing the manner in which environmental impact
statements prepared under NEPA could be used to comply with CEQA, the editor of
the California EIR Monitor commented: “It also appears that an exaggerated fear of
litigation has often led to an overly rigid compliance with the letter of the law or the
guidelines in a way that only increases the costs and delays involved with the projects.”
Interchange of Documents Between NEPA and CEQA, CaL. EIR MoNrITOR, Feb. 22,
1977, at 3. A consultant specializing in preparation of EIR’s also noted recently that
“[t]he threat of litigation is, in my opinion, the most critical influence on rational com-
pliance with CEQA.” Remarks of Andi Adams, Vice-President, Culbertson, Adams &
Associates, transmitted to Assemblymember Terry Goggin, Chair, Assembly Natural
Resources Comm. 1 (July 15, 1983) (copy on file with author).

7 See Jones, What is This Thing Called a ‘Focused EIR?’, NEWSLETTER A. OF
ENvTL. PROF., reprinted in CaL. EIR MoNITOR, May 8, 1979, at 1 (noting “com-
plaints about bulk, verbosity, and scientific trivia (with the resulting high costs of prep-
aration)”) (parentheses in original).
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the facts of the cases decided and, in the long run, probably will indi-
cate an approach similar to other “adequacy” issues. The courts’ treat-
ment of responses to comments, however, is far more significant, signal-
ing an important judicial gloss on CEQA. Finally, while the courts
have demonstrated a willingness to perform their traditional function of
reviewing an agency’s findings of fact under accepted administrative
law principles, the courts have not yet attached a firm substantive effect
to CEQA’s mandate. Accordingly, the extent to which the Act con-
strains substantive decisionmaking‘is uncertain. In almost every area of
CEQA case law, however, one theme is obvious: the continued impact
of a small number of key California Supreme Court decisions.

B.  The Interpretive Principle: Maximum Environmental Protection

The California Supreme Court’s reputation as an activist court on
environmental issues was established during the 1970’s when it handed
down a number of decisions nationally recognized as important. An in-
tensive study of the court’s opinions during this period concluded that
they were perceived as significant by those outside the state because
they are “on the cutting edge of preservationism.”*® The study also
found that the court’s decisions involving CEQA were representative of
this trend, since they “interpreted the Act in a broad manner highly
protective of the environment.”*

As of mid-1984, eleven California Supreme Court opinions squarely
addressed CEQA issues, with four significantly outlining the Act’s re-
quirements.*”® The first, and clearly the most momentous, was the

“* DiMento, Dozier, Emmons, Hagman, Kim, Greenfield-Sanders, Waldau &
Woolacott, Land Development and Environmental Control in the California Supreme
Court: The Deferential, the Preservationist, and the Preservationist-Erratic Eras, 27
UCLA L. REv. 859, 883 (1980).

* Id. at 905,

*® The significant opinions are: Fullerton Joint Union High School Dist. v. State
Bd. of Educ., 32 Cal. 3d 779, 654 P.2d 168, 187 Cal. Rptr. 398 (1982); Bozung v.
Local Agency Formation Comm’n, 13 Cal. 3d 263, 529 P.2d 1017, 118 Cal. Rptr. 249
(1975); No Oil, Inc. v. City of Los Angeles, 13 Cal. 3d 68, 529 P.2d 66, 118 Cal. Rptr.
34 (1974); and Friends of Mammoth v. Board of Supervisors, 8 Cal. 3d 247, 502 P.2d
1049, 104 Cal. Rptr. 761 (1972). A fifth opinion, Wildlife Alive v. Chickering, 18 Cal.
3d 190, 553 P.2d 537, 132 Cal. Rptr. 377 (1976), concerned the potential exemption of
fixing hunting and fishing seasons by the State Fish and Game Commission. Other
California Supreme Court opinions of lesser importance are: Industrial Welfare
Comm’n v. Superior Court, 27 Cal. 3d 690, 613 P.2d 579, 166 Cal. Rptr. 331, cert.
denied, 449 U.S. 1029 (1980); Woodland Hills Residents Ass’'n v. City Council, 26
Cal. 3d 938, 609 P.2d 1029, 164 Cal. Rptr. 255 (1980); Metromedia, Inc. v. City of
San Diego, 26 Cal. 3d 848, 610 P.2d 407, 164 Cal. Rptr. 510 (1980) (concerning first
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court’s decision in Friends of Mammoth v. Board of Supervisors.®
Friends of Mammoth is best known for its result, which applied CEQA
to a wide variety of private development proposals. However, equally
influential was the court’s approach to resolving the issue of statutory
construction before it. This approach has provided a framework affect-
ing numerous later California appellate decisions.

The issue in Friends of Mammoth was whether CEQA applies when
a public agency approves a private development by issuing a condi-
tional use or building permit. At the time, CEQA declared that, with
certain exceptions, local government agencies “shall make an environ-
mental impact report on any project they intend to carry out which
may have significant effect on the environment.”*? The specific question
of statutory interpretation before the court was whether the issuance of
a conditional use permit was a project that the Mono County Board of
Supervisors had “carried out,” thereby triggering the EIR process, or
whether only a public works project could be “carried out.”*?

The court decided that approval of the permit was a project, 2 hold-
ing that greatly expanded the Act’s application and unleashed a wave
of controversy. Land development interests decried the decision, claim-
ing that “the survival of the building industry and the economic well-
being of the whole State had been put in jeopardy.”** The debate cen-
tered on two issues: whether the application of CEQA to private devel-
opment approvals should be legislatively overturned, and how projects
in various stages of approval should be treated when the developers had
proceeded in good faith on the belief of CEQA’s inapplicability. Ulti-
mately, the legislature passed Assembly Bill 889 to resolve the first of
these issues, codifying the holding that CEQA applies to private
projects and enacting other substantial changes to CEQA’s provisions.**

amendment issues), rev’d, 453 U.S. 490 (1981); Horn v. County of Ventura, 24 Cal.
3d 605, 596 P.2d 1134, 156 Cal. Rptr. 718 (1979); Citizens Task Force on SOHIO v.
Board of Harbor Comm’rs, 23 Cal. 3d 812, 591 P.2d 1236, 153 Cal. Rptr. 584 (1979);
Desert Env’t Conservation Ass’n v. Public Utils. Comm’n, 8 Cal. 3d 739, 505 P.2d
223, 106 Cal. Rptr. 31 (1973). Several other California Supreme Court opinions cite
CEQA in passing. See, e.g., People ex rel. Deukmejian v. County of Mendocino, 36
Cal. 3d 476, 683 P.2d 1150, 204 Cal. Rptr. 897 (1984).

t 8 Cal. 3d 247, 502 P.2d 1049, 104 Cal. Rptr. 761 (1972).

2 Act of Sept. 18, 1970, ch. 1433, 1970 Cal. Stat. 2783 (codified at then CAL. Pus.
REes. CopE § 21151},

2 8 Cal. 3d. at 256, 259, 502 P.2d at 1054, 1056, 104 Cal. Rptr. at 766, 768.

* T. TrRyzNA & A. JOKELA, supra note 11, at 26.

* The Friends of Mammoth decision and the political events that followed, ulti-
mately leading to the passage of Assembly Bill 889, are discussed at length in T.
TrRyzNA & A. JOKELA, supra note 11, at 25-40. Among other provisions, Assembly
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The court’s reasoning in Friends of Mammoth has been uniquely
influential. The court based its decision on the legislature’s intent, con-
cluding that when assessing the scope of the Act, CEQA is “to be inter-
preted . . . to afford the fullest possible protection to the environment
within the reasonable scope of the statutory language.”*® The court also
approved language used by the United States Court of Appeals for the
District of Columbia Circuit in a NEPA decision, which stated that the
“judicial role is active” in such cases.®’

This interpretation of legislative intent has, more than any other sin-
gle factor, affected lower court decisions construing CEQA’s require-
ments. Instead of emphasizing traditional principles of administrative
law — for example, the presumption of agency regularity in its actions,
or deference to the decisions and interpretation given a statute by the
agency administering it*®* — the court decreed that legislative expres-
sions of intent must be given maximum priority. The effect this would
have on review of CEQA issues by intermediate California appellate
courts is obvious. For example, in deciding whether a type of public
agency action is exempt from CEQA, the Friends of Mammoth maxim
could tip the balance toward a decision applying the Act’s regulatory
requirements.*’

One of the principal indicators of legislative intent relied on by the

Bill 889, Act of Dec. 5, 1972, ch. 1154, 1972 Cal. Stat. 2271 (codified at scattered
sections of CAL. PuB. REs. CoDE): (1) codified the Friends of Mammoth holding that
the Act applied to private projects; (2) established a 120-day moratorium on CEQA’s
application to private projects and validated earlier projects through a grandfather
clause; (3) defined numerous terms such as “environment” and “significant effect”; and
(4) provided standards for judicial review.

* 8 Cal. 3d at 259, 502 P.2d at 1056, 104 Cal. Rptr. at 768.

7 Id. at 261, 502 P.2d at 1058, 104 Cal. Rptr. at 770 (citing the leading federal case
of Calvert Cliffs’ Coordinating Comm. v. Atomic Energy Comm’n, 449 F.2d 1109,
1111 (D.C. Cir. 1971)).

*® CAL. EvID. CODE § 664 (West 1966) establishes a presumption that the adminis-
trative agency has regularly performed its official duty. See also Rivera v. Division of
Indus. Welfare, 265 Cal. App. 2d 576, 594, 71 Cal. Rptr. 739, 755 (1968) (administra-
tive agency action has presumption of correctness and regularity); W. DEERING,
CALIFORNIA ADMINISTRATIVE MANDAMUS § 13.3, at 217-18 (1966).

** See, e.g., Guardians of Turlock’s Integrity v. Turlock City Council, 149 Cal. App.
3d 584, 197 Cal. Rptr. 303 (1983) (citing Friends of Mammoth in holding that state-
wide review was required for a project); see also PROCEEDINGS OF THE CALIFORNIA
ENVIRONMENTAL IMPACT LAw CONFERENCE 7 (transcript of proceedings at U.C.
Davis, Apr. 7, 1973) (statement of Thomas H. Willoughby) (“Those who want to read
between the lines of the [Mammoth] decision may also detect a none-too-subtle judg-
ment by the Court about the tendency of the legislature to indulge in hyperbole when
it’s describing the intent and purpose of its own enactments.”).
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court was the statement in Public Resources Code section 21001(d) that
the state’s policy is to “[e]nsure that the long-term protection of the
environment . . . shall be the guiding criterion in public decisions.”®
This strikingly powerful statement, if broadly applied, would repriori-
tize much governmental decisionmaking, particularly land use decisions
by local governments. Holding CEQA inapplicable to private land de-
velopment, the court reasoned, would be inconsistent with this
principle.®!

Perhaps belatedly recognizing the force of its initial choice of words,
the legislature has amended this statement of intent to include the qual-
ifying phrase “consistent with the provisions of a decent home and liv-
ing environment for every Californian.”*> However, this change has not
affected subsequent reliance on the Friends of Mammoth interpretive
principle for two reasons. First, although section 21001(d) contained
the most obvious source of legislative intent to protect the environment,
the Friends of Mammoth decision also found support for its holding in
numerous other expressions of intent.> Accordingly, the subsequent
legislative change to section 21001(d) would not affect the overall re-
sult. Second, a broad application of the procedural provisions of the Act
may be consistent with providing housing for every Californian.®

C. Outlining the Parameters of the Act

With the Friends of Mammoth decision and the passage of Assembly
Bill 889, CEQA took a quantum leap forward as a tool for protecting
the environment. But, given the Act’s vague language about projects
having a “significant impact” on the environment, the potential for ad-
ministrative discretion in applying the Act persisted. While the Friends
of Mammoth court indicated that abuse of the significant effect provi-
sions as a subterfuge for avoiding the EIR requirement “would not be
countenanced,”* the court also observed that the majority of private

¢ 8 Cal. 3d at 257, 502 P.2d at 1055, 104 Cal. Rptr. at 767 (citing CaL. PuB. REs.
CopE § 21001(d) (West 1977 & Supp. 1984)).

' Id. at 256-57, 502 P.2d. at 1054-55, 104 Cal. Rptr. at 766-67.

2 Act of Sept. 22, 1979, ch. 947, § 5, 1979 Cal. Stat. 3269, 3271. The section now
reads that it is the policy of the state to: “(d) Ensure that the long-term protection of
the environment, consistent with the provision of a decent home and suitable living
environment for every Californian, shall be the guiding criterion in public decisions.”
CaL. Pub. Res. CopE § 21001(d) (West Supp. 1984).

% See 8 Cal. 3d at 256-67, 502 P.2d at 1054-55, 104 Cal. Rptr. at 766-67.

* For an analysis of CEQA'’s effect on housing, see generally F. Case & J. GALE,
ENVIRONMENTAL IMPACT REVIEW AND HousING (1982).

¢ 8 Cal. 3d at 271, 502 P.2d at 1065, 104 Cal. Rptr. at 777.
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projects for which a government permit is involved could be approved
exactly as before CEQA’s enactment.®® As these statements indicate, the
full parameters of the Act had not yet been defined.

A further decision attempting to delineate CEQA’s scope followed
shortly. In No Oil, Inc. v. City of Los Angeles® the supreme court
reviewed a decision by the City Council of Los Angeles not to prepare
an EIR on a zoning ordinance that would authorize exploratory drill-
ing for oil. The very practical question underlying the litigation was
whether local agencies could avoid the EIR requirement by determin-
ing that the project in question could not have a significant effect on the
environment.*® The court cited the Friends of Mammoth interpretive
principle in concluding that the interpretation of the Act which would
afford the fullest possible protection to the environment “is one which
will impose a low threshold requirement for preparation of an EIR.”*
The court termed the test formulated by the trial court — whether
there is a “reasonable possibility that the project will have a momen-
tous or important effect of a permanent or long enduring nature” — as
one that “affords not the fullest, but the least possible protection to the
environment within the statutory language.””® Instead, an EIR is re-
quired whenever the agency perceives some substantial evidence that
the project may have a significant effect on the environment, or “when-
ever the action arguably will have an adverse environmental impact.””!
The statute should not be construed to allow the agency to make its
decision in a doubtful case without receiving and analyzing the relevant
data.”

Friends of Mammoth and No Oil thus established an expansive stan-
dard of what constitutes “significant effect.” However, the other statu-
tory language requiring clarification concerned the types of governmen-
tal activities that would constitute projects, thereby triggering the need
to examine the possibility of a significant environmental impact. Two
later California Supreme Court decisions, Bozung v. Local Agency For-
mation Commission” and Fullerton Joint Union High School District v.

¢ Id. at 272-73, 502 P.2d at 1065, 104 Cal. Rptr. at 777.

7 13 Cal. 3d 68, 529 P.2d 66, 118 Cal. Rptr. 34 (1974).

¢ Id. at 79, 529 P.2d at 73, 118 Cal. Rptr. at 41.

 Id. at 84, 529 P.2d at 76, 118 Cal. Rptr. at 44.

™ Id. at 85, 529 P.2d at 77, 118 Cal. Rptr. at 45.

"t Id. (quoting Students Challenging Regulatory Agency Procedures v. United
States, 346 F. Supp. 189, 201 (D.D.C. 1972) (emphasis in original).

2 Id. at 84, 529 P.2d at 76-77, 118 Cal. Rptr. at 44-45.

13 Cal. 3d 263, 529 P.2d 1017, 118 Cal. Rptr. 249 (1975).
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State Board of Education,’* provided guidance in this area. By this
time, the legislature had defined project in Public Resources Code sec-
tion 21065 to include activities “directly undertaken by any public
agency” and activities “involving the issuance to a person of a lease,
permit, license, certificate, or other entitlement for use by one or more
public agencies.””® In Bozung, the court decided that the approval of an
annexation pursuant to the Knox-Nisbet Act was a project under these
two definitions. The court found that the approval fit within the defini-
tions because the activity was directly undertaken by a public agency,
and because it involved the issuance of an entitlement to a person.’™
Similarly, in Fullerton, the approval of a secession plan by the State
Board of Education constituted a project.”

These decisions highlight the all-encompassing nature of projects
falling within the ambit of the Act. Almost every conceivable action
taken by a governmental agency is an activity either directly under-
taken by a public agency or involving an entitlement for use.”® Al-
though further implementation of CEQA’s procedural provisions
through an EIR might be unnecessary (for example, if the project
would not have a significant environmental impact), attempted evasion
of the Act’s requirements by defining activities as non-projects would be
unsuccessful. In short, the supreme court’s decisions in Friends of
Mammoth, No Oil, Bozung, and Fullerton defined the parameters of
CEQA’s applicability in the broadest possible manner.

At the same time, these decisions were the fount of much of the dis-

7 32 Cal. 3d 779, 654 P.2d 168, 187 Cal. Rptr. 398 (1982).

5 CAL. PuB. REs. CopE § 21065 (West 1977) (discussion of § 21065(b) has been
omitted from this definition; this subsection is rarely applicable to local agency action
and is not discussed in detail here).

¢ 13 Cal. 3d at 278-79, 529 P.2d at 1027, 118 Cal. Rptr. at 259 (“We agree with
plaintiffs and the Attorney General that an approval of an annexation to a city is
covered both by subdivision (a) and subdivision (c) of section 21065.”).

77 32 Cal. 3d at 797, 654 P.2d at 180, 187 Cal. Rptr. at 410 (“[The approval of the
secession plan] is therefore under the reasoning of Bozung and Simi Valley a ‘project’
within the scope of CEQA.”).

" See infra part III A. Additionally, in Wildlife Alive v. Chickering, 18 Cal. 3d
190, 553 P.2d 537, 132 Cal. Rptr. 377 (1976), the court cited the Friends of Mammoth
interpretive principle in concluding that the California Fish and Game Commission
was not exempt from CEQA compliance in setting the hunting season for black bears.
The court’s refusal to find an implied exemption from CEQA prevented attempts to
construe CEQA exemptions broadly. See, e.g., International Longshoreman’s & Ware-
housemen’s Union, Local 35 v. Board of Supervisors, 116 Cal. App. 3d 265, 171 Cal.
Rptr. 875 (1981) (amendment to an air pollution control district rule that allowed
increases in nitrogen oxides levels not exempt from CEQA).
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satisfaction with CEQA that has surfaced over the years. Broad appli-
cation of the Act’s requirements carries with it bureaucratic baggage in
the form of greatly increased paperwork. Further, the interpretation of
project by the supreme court requires public agencies to examine al-
most every action they take for possible environmental consequences.
These include actions that, on their face, might seem to have little envi-
ronmental importance. The broad interpretation also increased the
power of government bureaucracies in their dealings with private ap-
plicants. By necessity, most public agencies must rely heavily on staff
recommendations in determining how to comply with CEQA. Faced
with the delay and cost of an EIR, applicants often become willing to
tailor their projects through “mitigation measures” to suit the wishes of
a planning department if, in turn, the department will recommend that
a full EIR is unnecessary for the project as mitigated. All of these de-
velopments did not sit well with a regulated community facing increas-
ingly long lead times on projects.

One final supreme court decision, Woodland Hills Residents Associa-
tion v. City Council,”® deserves recognition. Although the case was not
concerned with CEQA’s parameters, it confirmed the public participa-
tion purposes contained in CEQA. The court sustained a claim by peti-
tioners that the City of Los Angeles was required to consult with mem-
bers of the public before preparation of a draft EIR, overturning a
subdivision approval because the city “had failed to seek the citizens’
comments in time to influence the preparation and content of the draft
EIR.”®

The specific holding of Woodland Hills requiring consultation with
members of the public prior to drafting environmental documents was
later legislatively overruled.®' The practical difficulties of implementing
this concept — for example, location of the appropriate members of the
public — are apparent.®? Nonetheless, the case gives the supreme
court’s imprimatur to another central CEQA principle: the “privileged
position” that members of the public hold in the CEQA process. As
will be demonstrated below,* that position is based on a belief that
citizens can make important contributions to environmental protection

7 26 Cal. 3d 938, 609 P.2d 1029, 164 Cal. Rptr. 255 (1980).

% Id. at 949, 609 P.2d at 1035, 164 Cal. Rptr. at 262.

*' Act of Sept. 15, 1981, ch. 480, §§ 2, 4, 1981 Cal. Stat. 1823, 1823-24 (codified at
CAL. Pus. Res. CopE § 21082.1 (West Supp. 1984)).

** For example, the decision raised questions about which individuals or groups were
entitled to be consulted, how notice should be given, and how their views should be
accommodated in the EIR.

3 See infra text accompanying notes 144-49.
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and on notions of democratic decisionmaking, concepts that the courts
of appeal have embraced wholeheartedly.

To summarize, the supreme court established an outline of CEQA
implementation that ensures the broadest application of the Act. Hav-
ing accomplished this, the court has not accepted other cases that might
have defined the standards for measuring the adequacy of analyses con-
tained in environmental documents. In fact, since the court’s 1977 deci-
sion in Citizens Task Force on SOHIO v. Board of Harbor Commis-
sioners,®* a case solely concerned with identifying the proper ‘“lead
agency” with general responsibility for preparing an EIR, the court has
not decided any case that raised a CEQA question as the principal
issue.** Accordingly, the task of filling in the contours of the supreme
court’s general outline has fallen to the courts of appeal. For the most
part, their decisions have faithfully followed the tenor of CEQA inter-
pretation found in the supreme court case law.

ITII. Issues CONCERNING THRESHOLD QUESTIONS

A determination that CEQA applies to a project may require the
preparation of an EIR, with the delay and cost that effort entails. As a
result, the courts of appeal often have faced situations in which parties
to litigation disagree over “threshold questions” of CEQA’s applicabil-
ity to a government approval. A number of these cases concerned
whether an activity to be approved by a state or local government was a
project. Other decisions, however, addressed the more difficult question
of how the courts review a public agency determination under the No
Oil test that a project does not require an EIR because it will not have
a significant environmental effect. Despite some confusion, the first
question has been relatively easy for the courts, equipped with the
Bozung and Fullerton decisions, to handle. The second, however, has
resulted in a split in the courts of appeal. While this second issue ap-
parently has now been settled by the passage in 1983 of Assembly Bill
1462, further litigation in the area can be anticipated.

A. Public Agency Actions as Projects

As noted above, CEQA provides a three-fold definition of the term
“project”: “(a) [a]ctivities directly undertaken by any public agency. (b)
[a]ctivities undertaken by a person which are supported in whole or in

* 23 Cal. 3d 812, 591 P.2d 1236, 153 Cal. Rptr. 584 (1979).
* Although both Fullerton and Woodland Hills raised CEQA issues, they also con-
cerned other, broader issues to which most of the opinions were devoted.
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part through contracts, grants, subsidies, loans, or other forms of assis-
tance from one or more public agencies. [and] (c) [a]ctivities involving
the issuance to a person of a lease, permit, license, certificate, or other
entitlement for use by one or more public agencies.”*® The definition is
relatively straightforward, and the courts have had little difficulty ap-
plying the concept. Projects under CEQA include adopting a zoning
ordinance,*” leasing a building,*® approving a timber harvesting plan,*
approving an increase in bus fares,’® and amending a city’s general
plan.*

The only real difficulty has been determining whether an annexation
with no foreseeable environmental impacts is a project. In Sim: Valley
Recreation & Park District v. Local Agency Formation Commission,®®
the court of appeal found that a detachment from a park district ap-
proved by both the local agency formation commission and the Board of
Supervisors was not a project under CEQA, rendering compliance with
CEQA unnecessary. The court first stated that, under the Friends of
Mammoth decision, a project requires “some minimal link with the ac-
tivity, either by direct proprietary interest or by permitting, regulating,
or funding private activity.”®® This required minimal link is that the

% CAL. PuB. REs. CopE § 21065 (West 1977); see also 66 Op. Cal. Att’'y Gen. 340,
342 (1983) (observing that a project under CEQA is defined broadly).

% Rosenthal v. Board of Supervisors, 44 Cal. App. 3d 815, 119 Cal. Rptr. 282
(1975).

® City of Orange v. Valenti, 37 Cal. App. 3d 240, 112 Cal. Rptr. 379 (1974).

* Natural Resources Defense Council, Inc. v. Arcata Nat’l Corp., 59 Cal. App. 3d
959, 131 Cal. Rptr. 172 (1976).

** Shawn v. Golden Gate Bridge Dist., 60 Cal. App. 3d 699, 131 Cal. Rptr. 867
(1976). But see CAL. PuB. REs. CopE § 21080(b)(8) (West Supp. 1984) (exempting
certain fares charged by public agencies from CEQA).

*t City of Santa Ana v. City of Garden Grove, 100 Cal: App. 3d 521, 160 Cal. Rptr.
907 (1979). One court of appeal case found that a school closing was not a project
under CEQA. Prentiss v. Board of Educ.,, 111 Cal. App. 3d 847, 131 Cal. Rptr. 867
(1982). The supreme court termed that holding questionable in Fullerton, 32 Cal. 3d
at 796 n.16, 654 P.2d at 179 n.16, 187 Cal. Rptr. at 409 n.16. The closure undoubt-
edly is an activity undertaken by a public agency and, under the Simi approach, could
have a significant environmental effect. However, 1984 legislation has exempted “the
closing of any public school in which kindergarten or any of grades 1 through 12 is
maintained” from CEQA. Act of Sept. 18, 1984, ch. 1250, 1984 Cal. Legis. Serv. 701,
703 (West); see also Pistoresi v. City of Madera, 138 Cal. App. 3d 284, 188 Cal. Rptr.
136 (1982) (Because annexation is a prerequisite for the proposed development, ap-
proval of the annexation is a project, and Bozung rather than Simi Valley controls.).

°2 51 Cal. App. 3d 648, 124 Cal. Rptr. 635 (1975).

* Id. at 664, 124 Cal. Rptr. at 646 (quoting Friends of Mammoth, 8 Cal. 3d at 262-
63, 502 P.2d at 1059, 104 Cal. Rptr. at 771).
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public agency take an action “necessary to the carrying out of some
private project involving a physical change in the environment.”** Be-
cause the detachment in the Simi Valley case did not make any change
in the uses to which the land might be put, there was no project.”

The Simi Valley case puts a slight gloss on CEQA’s statutory defini-
tion of project. As the supreme court in Bozung pointed out, CEQA
proceeds on a ‘“‘step-by-step basis by first defining ‘project’ [in section
21065] so broadly that it covers activities having no conceivable effect
on the environment.”*® The Act then defines the scope of its applica-
tion, including discretionary projects in this definition, but excluding
“ministerial” activities that the public agency must approve. Finally, in
the third step,”” CEQA specifies what actions the affected agencies
must take when dealing with projects that “may have a significant ef-
fect on the environment.”?®

Simi Valley alters this statutory framework, and thereby narrows the
definition of project, by partially consolidating the first and third of
these steps. In contrast, the statutory definition of a project found in the
Act — activities “directly undertaken by any public agency” or “involv-
ing the issuance of a lease, permit, license, certificate, or other entitle-
ment for use’” — leaves the question of possible impact on the environ-
ment to be considered after the existence of a project is ascertained.’
The State EIR Guidelines follow the Simi Valley language, defining
project as an action “resulting in physical impact on the environment,
directly or ultimately.””'®

** The court stated:

Except in cases where the government itself is engaged in a “public works
type project,” the required “minimal link with the activity” is that a gov-
ernment agency take action (in the nature of the issuance of a permit, the
making or changing of a regulation, or the provision of funding) necessary
to the carrying out of some private project involving a physical change in
the environment.

Id. (emphasis added).

* Id. at 667, 124 Cal. Rptr. at 648.

* 13 Cal. 3d at 277 n.16, 529 P.2d at 1026 n.16, 118 Cal. Rptr. at 258 n.16.

” Id. .

* 1d.

** CaL. PuB. REs. CODE § 21065 (West 1977). Interestingly, despite its explanation
of the statutory framework in Bozung, the supreme court in its 1982 Fullerton decision
seemed to endorse the consolidation of the two steps. The court commented that a key
issue in determining whether a project is before the agency is the existence of an “es-
sential step culminating in action which may affect the environment.” Fullerion, 32
Cal. 3d at 797, 654 P.2d at 180, 187 Cal. Rptr. at 410.

10 CAL. ADMIN. CODE tit. 14, § 15378 (1983).
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While the Simi approach is not as clear as it. might be, the practical
consequences of using it are small. If an agency uses the Sim: approach
to determine that an approval is not a project, no further agency action
to comply with CEQA is necessary. The same result obtains if the
agency follows the three-part Bozung approach by treating the ap-
proval as a project, but then finding that there is no possibility the
project may have a significant impact on the environment. Further pro-
ceedings under CEQA also are unnecessary; there is no need, for exam-
ple, to complete an initial study or other paperwork.

‘The only real difference in the two approaches lies in ease of inter-
pretation. Conceptually, the three-part Bozung method is more logical.
It first determines that a government approval exists and then focuses
on the separate question of whether that determination somehow may
affect the environment. This closely parallels the statutory definition of
project, a definition that, as noted above, is not linked with the “signifi-
cant effect” issue.

In summary, while the Simi case puts a slight gloss on case law that
is otherwise consistent, the courts of appeal have had relatively little
difficulty concluding that a wide variety of governmental activities are
“projects” under CEQA. Much more difficulty has been experienced
by the appellate courts in reviewing a succeeding step in the CEQA
process, when a governmental agency finds that the project will not
have any significant environmental impact and therefore does not need
an EIR.

B. Judicial Review of Negative Declarations
1. The Framework for the Agency’s Decision

Some of the more troublesome questions facing the courts have in-
volved review of a decision to prepare a “negative declaration,” a docu-
ment used when a public agency conducts an initial study of a project
and concludes that an EIR is unnecessary.'®" The first problem is one
faced by the agency itself: what is a significant effect? The Act,
amended after the No Oil decision, defines “significant effect on the
environment” as a ‘“substantial, or potentially substantial, adverse

" A “negative declaration” is defined by CaL. Pub. REs. CopE § 21064 (West
1977) as “a written statement briefly describing the reasons that a proposed project will
not have a significant effect on the environment and does not require the preparation of
an environmental impact report.” See Asia Inv. Co. v. Borowski, 133 Cal. App. 3d 832,
184 Cal. Rptr. 317 (1982).
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change in the environment.”'> The State EIR Guidelines provide some
help in an appendix that lists effects that may be considered
significant.'®

Nonetheless, the terms “substantial” and “adverse” have qualitative
aspects that make generalizations about their meaning difficult. The
wide variety of contexts in which development approvals arise has led
to a general consensus that further standardization of this term is im-
possible.’™ As a result, the determination whether an EIR is needed
can vary from jurisdiction to jurisdiction, introducing uncertainty into
the process.

In addition to determining what types of effects should be considered
significant, the agency also must consider the appropriate legal stan-
dard to apply to evidence before it in the administrative record. That
standard was expressed in two forms by the supreme court in No Oil:
(1) whether there is “some substantial evidence that a project ‘may
have a significant effect environmentally,’ ” and (2) whether the action
“arguably will have an adverse environmental impact.”'*® Although
meant to be complementary, these two formulations are not necessarily
consistent. For example, under the second formulation a plausible “ar-
gument” may be made that a project could have an adverse environ-
mental impact even if the administrative record contained no ‘“‘substan-
tial evidence” of significant environmental effects. The State EIR
Guidelines attempt to clarify the test, defining “substantial evidence” as
“enough relevant information and reasonable inferences from this in-
formation that a fair argument can be made.”'** They add that the
entire record should be examined, including evidence presented by the
public, and that “mere uncorroborated opinion or rumor does not con-

192 CaL. Pus. Res. Cope § 21068 (West 1977). The “environment” identified in
this section has been held to be the environment of persons in general and not that of
specific individuals who might somehow be affected. Markley v. City Council, 131 Cal.
App. 3d 656, 182 Cal. Rptr. 659 (1982).

' CAL. ADMIN. CopE tit. 14, §§ 15000-15387 app. § G (1983).

1% See STATE BAR CEQA REPORT, supra note 14, at 40 (“The standards in CEQA
Guidelines Appendix G are qualitative, not quantitative. The reason is that it is diffi-
cult, if not impossible, to determine in advance how much is ‘significant.” ). The report
also notes the difficulty in setting fixed numbers of a statewide standard for environ-
mental effects. Id.; see also Jones, supra note 47, at 2 (observing that environmental
assessment is an ‘“‘imprecise” activity).

' No Oil, 13 Cal. 3d at 85, 529 P.2d at 77, 118 Cal. Rptr. at 45 (quoting County
of Inyo v. Yorty, 32 Cal. App. 3d 795, 809, 108 Cal. Rptr. 377, 387 (1973) and Stu-
dents Challenging Regulatory Agency Procedures v. United States, 346 F. Supp. 189,
201 (D.D.C. 1972)).

1% CaL. ADMIN. CODE tit. 14, § 15384(a) (1983).
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stitute substantial evidence.”!?’

Despite the Guidelines’ assistance, a public agency’s decision to order
preparation of an EIR can be difficult. The project applicant, naturally
wishing to avoid expense and delay, often argues strenuously that an
EIR is unnecessary. At the same time, the agency often must make its
decision on limited information, perhaps with citizens’ groups urging
preparation of a full EIR and threatening litigation. Under these cir-
cumstances it can come as no surprise that a significant amount of case
law exists on this subject:

2. The Conflict in the Courts of Appeal

The principal issue facing appellate courts is the appropriate stan-
dard of review. Review of CEQA decisions is authorized by Public Re-
sources Code sections 21168 and 21168.5. These statutes divide CEQA
actions into two categories. The former applies to proceedings normally
termed “quasi-judicial,” in which a hearing is required, evidence is
taken, and the agency acts as a factfinder.'®® Section 21168 directs the
court to review these quasi-judicial proceedings pursuant to the provi-
sions of Code of Civil Procedure section 1094.5, the general review
statute for quasi-judicial decisions of California public agencies.'®®

107 Id.
1% Section 21168 reads in full:
Any action or proceeding to attack, review, set aside, void or annul a
determination, finding, or decision of a public agency, made as a result of
a proceeding in which by law a hearing is required to be given, evidence is
required to be taken and discretion in the determination of facts is vested
in a public agency, on the grounds of non-compliance with the provisions
of this division shall be in accordance with the provisions of Section 1094.5
of the Code of Civil Procedure.
In any such action, the court shall not exercise its independent judgment
on the evidence but shall only determine whether the act or decision is
supported by substantial evidence in the light of the whole record.
CaL. Pus. Res. CopE § 21168 (West 1977).
' Code of Civil Procedure § 1094.5 provides in pertinent part:
(b) The inquiry in such a case shall extend to the questions whether the
respondent has proceeded without, or in excess of jurisdiction; whether
there was a fair trial; and whether there was any prejudicial abuse of
discretion. Abuse of discretion is established if the respondent has not pro-
ceeded in the manner required by law, the order or decision is not sup-
ported by the findings, or the findings are not supported by the evidence.
CAL. Civ. Proc. CopE § 1094.5(b) (West Supp. 1984). For a discussion of the ele-
ments of review under this section, see QFFICE OF PLANNING AND RESEARCH, BRIDG-
ING THE GaP: UsING FINDINGS IN LocaL LAND Use DEecisions 4-5 (1982) [hereaf---
ter BRIDGING THE GAP]; W. DEERING, CALIFORNIA ADMINISTRATIVE MANDAMUS §
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All other actions taken pursuant to CEQA are reviewable under
Public Resources Code section 21168.5. Quasi-legislative decisions
made by a public agency fall under this section. The statute declares
that the court’s inquiry may extend only to whether there was a preju-
dicial abuse of discretion, defining two ways to establish an abuse: (1)
if the agency has not proceeded in the manner required by law, or (2)
if the decision is not supported by substantial evidence.'*

In effect, both sections 21168 and 21168.5 use the same standard
even though they apply to quasi-adjudicative and quasi-legislative ac-
tions respectively. The agency’s action will be overturned only if it does
not comply with the procedure required by law or is not supported by
substantial evidence. The only possible difference between the two sec-
tions is that section 21168.5 may allow the trial court to receive evi-
dence outside the administrative record. That argument is not available
under section 21168 since it incorporates Code of Civil Procedure sec-
tion 1094.5.'"

In reviewing a decision to adopt a negative declaration, the courts
theoretically have at least two approaches available. One possibility is
to treat the decision of no significant impact as a factual determination
reviewable under well-established substantial evidence rules, with the
court presuming that the record contains evidence supporting a finding

=

5.75 (1966 & Supp. 1984).

11 Public Resources Code § 21168.5 reads:

In any action or proceeding, other than an action or proceeding under
Section 21168, to attack, review, set aside, void or annul a determination,
finding, or decision of a public agency on the grounds of noncompliance
with this division, the inquiry shall extend only to whether there was a
prejudicial abuse of discretion. Abuse of discretion is established if the
agency has not proceeded in a manner required by law or if the determi-
nation or decision is not supported by substantial evidence.
CaL. Pus. Res. CopE § 21168.5 (West 1977).

"' CEQA cases generally turn on legal issues, for example: whether an explicit stat-
utory command has been interpreted properly, whether a Guideline has been complied
with, or whether proper findings have been made. If an agency makes a finding, the
court may then determine whether it is supported by substantial evidence. Both §
21168 and § 21168.5 authorize review of whether the agency erred legally and whether
there is substantial evidence to support the agency’s conclusion. There is a question,
however, whether outside evidence may be presented at trial under § 21168.5. See No
Qil, Inc. v. City of Los Angeles, 13 Cal. 3d 68, 79 n.6, 529 P.2d 66, 73 n.6, 118 Cal.
Rptr. 34, 41 n.6 (1974). Under the substantial evidence standard of CaL. Crv. Proc.
Cobk § 1094.5 (West Supp. 1984) (incorporated into CAL. PuB. Res. CobpE § 21168
by reference), no outside evidence is allowed. The court must make its determination
solely on the administrative record.
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of fact.""? A different approach would treat the determination as quasi-
legal. A court would not defer to the agency’s factual finding, but
would make an independent review of the legal determination that
there was no evidence upon which a fair argument could be made.

The approach chosen has significant consequences. For example, as-
sume that a public agency must decide whether to adopt a negative
declaration or prepare an EIR. One party has presented expert evi-
dence to the agency that the project will not significantly impact the
environment, while a second party presented evidence leading to the
opposite conclusion. If the substantial evidence test is used, the agency’s
negative declaration will be sustained in spite of the conflicting evidence
in the administrative record that a significant environmental impact
will occur.'” If the matter is treated as quasi-legal, the court on the
identical set of facts is likely to order preparation of an EIR because
the record contains evidence from which a fair argument can be made.

The California Supreme Court was ambiguous in Ne Oil concerning
the appropriate approach, although it leaned more toward the quasi-
legal method. The court reversed the city council’s decision to forego an
EIR because of its failure to proceed in the manner required by law.
The court went on to order the preparation of an EIR because “[u]nder
these circumstances, we believe that the council, employing a proper
test, would have decided to direct preparation of an EIR.”!!*

This part of the court’s opinion seems to treat judicial review of a
threshold determination not to prepare an EIR as a legal matter. The
court reviewed the evidence and decided as a matter of law that an EIR

"2 See CaL. CONT. Epuc. BAR, CALIFORNIA ADMINISTRATIVE MANDAMUS § 5.75,
at 89-90 (1966); see also Hosford v. State Personnel Bd., 74 Cal. App. 3d 302, 307,
141 Cal. Rptr. 354, 356 (1977) (defining substantial evidence); CAL. EviD. CODE §
664 (West 1966 & Supp. 1984) (“It is presumed that official duty has been regularly
performed.”).

"> Under the substantial evidence test, an agency’s decision must be sustained if the
evidence in the administrative record reasonably supports the agency’s findings.
Hosford v. State Personnel Bd., 74 Cal. App. 3d 302, 306-07, 141 Cal. Rptr. 354, 356
(1977). Although the reviewing court may not disregard contradictory evidence simply
because support exists for the agency’s conclusion, the substantial evidence rule pre-
cludes the court from overturning a finding on the basis that the opposite conclusion
would have been equally or more reasonable. Mahdavi v. Fair Employment Practices
Comm’n, 67 Cal. App. 3d 326, 340, 136 Cal. Rptr. 424, 427 (1977); see also
Greenebaum v. City of Los Angeles, 153 Cal. App. 3d 391, 200 Cal. Rptr. 237 (1984).
Furthermore, to be entitled to issuance of a writ of mandate, a petitioner must show “a
clear, present, and beneficial right” to performance of that duty. CaL. ConT. EDUC.
BAR, CALIFORNIA CiviL WRrITS § 5.17, at 72 (1970).

'"* 13 Cal. 3d at 88, 529 P.2d at 80, 118 Cal. Rptr. at 48.
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was needed. If the issue was factual, the court would have remanded
for a second city council determination, since the council had applied an
erroneous standard in making its initial determination. That second
factual finding then would have been subject to judicial review. How-
ever, the court also commented that it was not reaching the question
whether the decision of “no significant impact” was supported by sub-
stantial evidence.'”® If the issue were purely a legal one, this statement
would be unnecessary. Accordingly, the court may have implied that
the “‘substantial evidence” test plays some unspecified role in the review
of a threshold determination.

Early lower court decisions after No Oil followed a substantial evi-
dence approach. In the leading case, Pacific Water Conditioning Associ-
ation v. City Council,"*® the Fourth District Court of Appeal observed
that the appropriate test was whether there was any substantial evi-
dence, in light of the entire record, to support the agency’s decision.
Although there was evidence in Pacific Water Conditioning that a proj-
ect limiting the discharge of certain chemicals into the city’s sewage
system might have a significant impact, the record also contained con-
trary evidence. Therefore, under the substantial evidence standard, the
decision not to prepare an EIR was sustained.'” The Pacific Water
Conditioning court cited with approval an earlier court of appeal opin-
ion, Running Fence Corp. v. Superior Court.""® In Running Fence, the
appellate court overturned a trial court decision premised on the theory
that judicial review of a negative declaration was a matter of law.'"*

The Pacific Water Conditioning reasoning was later rejected by the
First District Court of Appeal in Friends of “B” Street v. City of
Hayward."® The Friends of ‘B’ Street court found that the judicial
function in reviewing a negative declaration is to determine “whether
substantial evidence supported the agency’s conclusion as to whether

15 The court stated:
Abuse of discretion is established if the agency has not proceeded in a
manner required by law or if the determination or decision is not sup-
ported by substantial evidence. Since . . . the judgment of the superior
court sustaining the city’s decision must be reversed because of the city’s
failure to proceed in the manner required by law, we do not reach the
question whether that decision is supported by substantial evidence.
Id. at 74-75, 529 P.2d at 70, 118 Cal. Rptr. at 38 (footnotes omitted).
s 73 Cal. App. 3d 546, 140 Cal. Rptr. 812 (1977).
7 Jd. at 553, 140 Cal. Rptr. at 815-16.
"8 51 Cal. App. 3d 400, 124 Cal. Rptr. 339 (1975).
" Id. at 418-19, 124 Cal. Rptr. at 352-53.
12¢ 106 Cal. App. 3d 988, 165 Cal. Rptr. 514 (1980). The author appeared on be-
half of the California Attorney General as amicus curiae in this case.
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the prescribed ‘fair argument’ could be made.”'* If the evidence in the
record revealed that the project might have such impact, the agency
action must be set aside because of failure to proceed in the manner
required by law.'

The Friends of “B”’ Street court concluded that Pacific Water Condi-
tioning improperly applied this standard when it determined that there
was substantial evidence the proposed ordinance would not have a sig-
nificant impact. Instead, the court “should have assessed the evidence to
the contrary to determine whether it could be fairly argued that the
ordinance might have such impact.”'* Thus, in contrast to Pacific
Water Conditioning, the Friends of “B” Street court treated the ques-
tion as a legal rather than factual determination.

Later decisions recognized the conflict in the opinions. In some in-
stances they adopted the Friends of “B” Street approach,'** while in
others they declined to address the controversy, finding that a case
could be decided without resolving the conflict.'® No later decision on

"2t Id. at 1002, 165 Cal. Rptr. at 522-23.

‘#2 The heart of the court’s reasoning was the following statement:

If there was substantial evidence that the proposed project might have a
significant environmental impact, evidence to the contrary is not sufficient
to support a decision to dispense with preparation of an EIR and adopt a
negative declaration, because it could be “fairly argued” that the project
might have a significant environmental impact. Stated another way, if the
trial court perceives substantial evidence that the project might have such
an impact, but the agency failed to secure preparation of the required
EIR, the agency’s action is to be set aside because the agency abused its
discretion by failing to proceed “in the manner required by law.”

Id. (quoting CaL. Pus. Res. CoDE § 21168.5 (West 1977)).

123 Id.

> In Brentwood Ass’n for No Drilling v. City of Los Angeles, 134 Cal. App. 3d
491, 184 Cal. Rptr. 664 (1982), the city argued that under Pacific Water Condition-
ing’s reasoning, the “trial court was bound to uphold the City Council’s finding of no
substantial or potentially substantial adverse effects . . . if the record before the City
Council supported such a determination . . . even though evidence to the contrary may
be found in the record.” Id. at 503, 184 Cal. Rptr. at 671. The court rejected that
standard in favor of the “far narrower” standard in Friends of “B” St. Id.; see also
Pistoresi v. City of Madera, 138 Cal. App. 3d 284, 188 Cal. Rptr. 136 (1982) (fol-
lowed Friends of “B” St.).

'** In Perley v. Board of Supervisors, 137 Cal. App. 3d 424, 187 Cal. Rptr. 53
(1982), the court noted that the parties disagreed as to the proper standard of judicial
review of an agency determination to adopt a negative declaration and summarized the
conflicting viewpoints of Pacific Water Conditioning and Friends of “B” St. Id. at 433-
34 n4, 187 Cal. Rptr. at 58 n.4. The court described the “essential rationale” of
Friends of “B” St. as:

(It) appears to be that, since the Supreme Court’s decision in No Oil, Inc.,
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this issue, however, has cited Pacific Water Conditioning as setting
forth the correct standard. Further, in a recent opinion, Newberry
Springs Water Association v. County of San Bernardino,'* the Fourth
District itself appears sub silentio to have disavowed its reasoning in
Pacific Water Conditioning. The court was reviewing a decision to pre-
pare a negative declaration. Although the court commented that defen-
dants had cited the Pacific Water Conditioning case, it apparently util-
ized the Friends of ‘‘B”’ Street approach to judicial review.'”

The crux of the analytic difficulty is that determining whether a
project will have a significant environmental impact is neither a purely
legal nor a purely factual task. This initial administrative decision is
not the kind of factfinding exercise requiring the judicial deference em-

an agency’s decision whether to issue a negative declaration turns on its
resolution of what resembles more a legal question than a factual one; the
agency does not resolve conflicts in the evidence and conclude that there
will or will not be significant environmental effects, but rather determines
only whether there is substantial evidence supportive of a “fair argument”
that such effects will occur.
Id. (citing Jensen v. Leonard, 82 Cal. App. 2d 340, 354, 186 P.2d 206, 215 (1947)
(whether substantial evidence supports a finding is a question of law)).

The Perley court concluded that it “need not ‘join’ this conflict in decisional author-
ity” because it found that plaintiff furnished no ground for rejecting the decision to
prepare a negative declaration. Id. A decision later filed in the Fifth Appellate District
cites Friends of “B” St. and Brentwood for the proper test for reviewing a negative
declaration, ignoring Pacific Water Conditioning. Merz v. Monterey County Bd. of
Supervisors, 147 Cal. App. 3d 933, 195 Cal. Rptr. 370 (1983) (finding it unnecessary
to resolve the conflict); see also Dehne v. County of Santa Clara, 115 Cal. App. 3d 827,
845 n.7, 171 Cal. Rptr. 753, 763 n.7 (1981) (noting the split and observing that in
Friends of “B” St., the court held that a significant adverse change in the environment
existed as a matter of law).

26 150 Cal. App. 3d 740, 198 Cal. Rptr. 100 (1984).

'¥” The court’s reasoning in upholding a negative declaration is somewhat obscure:
[Tlhe trial court decided against plaintiffs, first applying the substantial
evidence test to the county’s determination that the project should be ap-
proved. Thereafter, the court applied the Friends of “B’ Street standard
as interpreted by plaintiffs, and independently found that there was “not
adequate evidence to constitute a fair argument that significant environ-
mental effects would result.” The court should have determined whether
there was substantial evidence to support the county’s decision that the
evidence presented to it was insufficient to support a fair argument that
the dairy may have a significant environmental impact. However, since
the court came to the same conclusion as did the county, it is rather obvi-
ous that the court determined that there was substantial evidence to sup-
port the county’s decision that the evidence was insufficient to support a

fair argument.
Id. at 748-49, 198 Cal. Rptr. at 104.
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bodied by the substantial evidence standard, in which a court will af-
firm a finding of fact based on conflicting evidence. The agency’s role is
not to determine, based on the evidence before it, whether there will be
a significant environmental impact, but whether there may be one. In
other words, the agency must decide whether any doubt exists as to a
question of fact, while a normal finding of fact resolves doubts rather
than affirming them. Further, in making this determination, the court
focuses on the evidence in. the record pointing to a significant effect, not
on evidence that there will not be such an effect. Once evidence of a
possible significant effect reaches a point that it can be termed substan-
tial, the agency’s factfinding obligation is suspended and may only be
completed later through the full EIR process.

At the same time, the agency is examining factual matters. It must
have some discretion to conclude that, although there is evidence of sig-
nificant effect, the evidence is qualitatively meaningless. The “fairly ar-
guable” standard certainly requires the agency to resolve legitimate
doubts about significance through the EIR process, but it does not re-
quire an impact report in every case in which any argument is made.
The problem lies in determining how far the agency’s discretion ex-
tends in disbelieving evidence or determining that the evidence is not
“substantial” before the agency must stop its inquiry and submit the
factual question to the EIR process. This question is not easily answer-
able. The trend of judicial decisions following the Friends of “B’’ Street
standard suggests that courts will not accord agencies much leeway in
“picking and choosing” among the evidence. By treating the issue as a
legal one, the courts imply that public agency decisions in this area
should be closely examined, perhaps because agencies are subject to po-
litical pressure to avoid the full EIR process. This scrutiny is, of
course, a marked departure from the usual judicial deference to the
actions of agencies.

The judicial attitude also suggests a common sense recognition of
statutory purpose. The principal function of an EIR is simply to deter-
mine whether any significant environmental impacts will occur. If pub-
lic agencies determine whether a significant impact will occur through
the negative declaration process without benefit of an EIR, the legisla-
tive choice of method is plainly subverted. If that method is inefficient
or inappropriate, it should be corrected through legislation rather than
through agency manipulation of facts presented to it.
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3. Legislative Resolution

The split in the courts of appeal apparently has been resolved with
the passage of Assembly Bill 1462.® The bill declares that a negative
declaration shall be prepared for a project when an initial study shows
that there “is no substantial evidence . . . that the project may have a
significant effect on the environment.”'?*® The Friends of “B” Street
rule is adopted by implication; if there is any substantial evidence that
the project may have a significant effect, Assembly Bill 1462 declares a
negative declaration inappropriate. The bill also permits issuance of a
negative declaration if a project is revised to avoid all significant effects
before the negative declaration is released.'

128 Act of Sept. 13, 1983, ch. 771, 1983 Cal. Legis. Serv. 4239 (West) (codified at
CaL. PuB. REs. CopE § 21080(c) (West Supp. 1984)).

‘2 CAL. PUB. RES. CopE § 21080 (c) (West Supp. 1984). The bill declares that a
negative declaration shall be prepared for a proposed project in either of the following
circumstances:

(1) There is no substantial evidence . . . that the project may have a sig-
nificant effect on the environment. (2) An initial study identifies poten-
tially significant effects on the environment but (i) revisions in the project
plans or proposals made by or agreed to by the applicant before the pro-
posed negative declaration is released for public review would avoid the
effects or mitigate the effects to a point where clearly no significant effects
would occur, and (ii) there is no substantial evidence before the agency
that the project, as revised, may have a significant effect on the
environment.
Id; see also Assembly Bill 2583, Act of Sept. 28, 1984, ch. 1514, § 6, 1984 Cal. Legis.
Serv. 161, 165 (West) (significant effects determination must be based on substantial
evidence in the record).

130 See id. This part of the bill is intended to eliminate any question about the legal-
ity of what was formerly referred to as a “mitigated negative declaration.” Project ap-
plicants often hope to avoid the expense and delay of preparing an EIR by changing
their project to avoid the finding that it may have a significant environmental impact.
See, e.g., Letter from Larry Seeman, President, LSA, Inc. to Norman E. Hill, Assistant
Secretary of Resources (Sept. 15, 1982) (suggesting that the State EIR Guidelines re-
quire the lead agency to cooperate with the applicant prior to receiving an application
for a project “in order to facilitate review and maximize the opportunity of qualifying
for a Negative Declaration rather than the more time-consuming and costly EIR”);
Letter from Stephen C. Jones to Norman E. Hill, Assistant Secretary of Resources
(Sept. 16, 1982) (“allowing an agency to negotiate with a project proponent early in the
CEQA process is the most efficient, economical and environmentally sound mechanism
for achieving the goals of CEQA. . . . [T]he public agency often is able to persuade an
applicant to make changes in a project which might not have been made if an EIR
were required . . . .”) (both letters are part of the State EIR Guidelines rulemaking
file; all letters referred to in footnotes are on file with the Secretary for Resources
unless otherwise noted). While unobjectionable in concept, the idea of a “mitigated
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C. Implications for Future Litigation
1. Consistency of Interpretation

The resolution of the dispute over the appropriate standard of judi-
cial review will influence future CEQA litigation in several ways.
First, the legislative adoption of the Friends of “B” Street rule retains
the consistent theme in CEQA’s development extending from the
Friends of Mammoth decision: resolve all doubts in favor of applying
the Act in the broadest manner. The rule conforms with the supreme
court’s admonition in Friends of Mammoth that courts should not coun-
tenance abuse of the “significant effect” language in the statute.'’!

The Friends of “B” Street case itself provides an example of the
extent to which a strict application of the substantial evidence standard
to threshold decisions would curtail the impact report process. The
court catalogued the significant effects that would have resulted from
the major street widening project, a proposal that would have pro-
foundly affected the area surrounding the street and its residents.'*

negative declaration” gave rise to several practical difficulties. First, the “project” pro-
posed was the development that an applicant filed for. Even if mitigation measures
were later added by the public agency as conditions, it could still be argued the *proj-
ect” remained the original proposal, and thus an EIR would still be needed because the
project as initially proposed might have had a significant effect. See Letter from
Michael H. Remy, Esq. and Tina A. Thomas, Esq. to Norman E. Hill, Assistant
Secretary of Resources (Sept. 16, 1982) (noting that if a developer is allowed to amend
a project by adding conditions throughout the hearing stage on a project, opponents
would be unable to present evidence that potential significant impacts still existed and
that an EIR was necessary).

The State EIR Guidelines include the concept of the “mitigated negative declara-
tion” in § 15070, when the initial study identified potentially significant effects but:
(1) Revisions in the project plans or proposals made by or agreed to by the
applicant before the proposed negative declaration is released for public
review would avoid the effects or mitigate the effects to a point where

clearly no significant effects would occur, and
(2) There is no substantial evidence before the agency that the project as
revised may have a significant effect on the environment.
CAL. ApMIN. CODE tit. 14, § 15070 (1983). By requiring the revisions to be made
before the initial study is released for public review, the Guidelines ensure that the
public commenting process is not shortcircuited. A mitigated negative declaration was
upheld in Perley v. Board of Supervisors, 137 Cal. App. 3d 424, 187 Cal. Rptr. 53
(1982). The court recognized that the point at which the project is “submitted for ap-
proval” must occur “sufficiently in advance of the final decision by the board to allow
public comment on that issue.” Id. at 431 n.3, 187 Cal. Rptr. at 57 n.3. This avoids
incremental modifications of a proposal that preempt the public input function.
1 8 Cal. 3d at 272-73, 502 P.2d at 1065, 104 Cal. Rptr. at 777.
2 The long-term effects of the project included increased traffic, increased noise,
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Yet, under the Pacific Water Conditioning substantial evidence stan-
dard, concerns over those impacts would not be examined through the
full CEQA process as long as conflicting evidence of no significant ef-
fect was introduced. Exempting projects with the range of impacts
listed in Friends of “‘B’’ Street certainly is at odds with the premise of
CEQA that the preparation of an EIR is necessary and useful.

2. Evidentiary Implications

Second, inconsistent factual determinations by local agencies and
courts will continue under the Friends of ‘B’ Street standard. A com-
parison of the factual situations in the recent decisions of Newberry
Springs Water Association v. County of San Bernardino'™ and
Brentwood Association for No Drilling v. City Council*** is instructive
in this regard. In Brentwood, the court found that substantial evidence
existed in the administrative record and ordered preparation of an EIR
for the drilling of a single exploratory core hole. This was done even
though the permit was subject to twenty-seven operating conditions and
the city had pointed to a long record of previous tests without environ-
mental damage.'*

By contrast, in Newberry Springs the court found that no EIR was
necessary for the approval of a 900-cow dairy. The court examined the
evidence concerning possible water pollution, odor, and fly problems.
After observing that “common sense tells us that a 900-cow dairy will
have an effect on the environment,” the court “reluctantly” found that
substantial evidence of a “fair argument” was not present in the rec-
ord."”® As a factual matter, it is difficult to see how the Brentwood proj-
ect could require an EIR while the Newberry Springs dairy did not.
This leads to the conclusion that appellate opinions based on whether a
fair argument exists will provide little precedential guidance for later
decisions made on different facts."”’

removal of 153 mature trees (some more than 80 years old), and an adverse effect on
the residential desirability of adjacent properties because of increased noise and expo-
sure to traffic. The court found that these effects, among others, “indicated that a find-
ing of significant environmental effect was mandatory.” 106 Cal. App. 3d at 1003, 165
Cal. Rptr. at 523-24.

12150 Cal. App. 3d 740, 198 Cal. Rptr. 100 (1984).

34 134 Cal. App. 3d 491, 184 Cal. Rptr. 664 (1982).

1 Id. at 496-97, 504-05, 184 Cal. Rptr. at 666-67, 671-72.

3¢ 150 Cal. App. 3d at 748-49, 198 Cal. Rptr. at 104-05.

"7 The only exception would be when the projects at issue in two different cases
were almost identical and were planned for almost the same location. This was the
situation in No Oil and Brentwood. See Brentwood, 134 Cal. App. 3d at 495 n.4, 184
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The adoption of the fair argument standard also signals that courts
will carefully scrutinize the qualitative nature of the evidence in the
administrative record to conduct a proper review. This, in turn, will
greatly affect how potential plaintiffs must view the possibilities of
CEQA litigation. The difference between cases such as Brentwood and
Newberry Springs is the quality of the evidence before the administra-
tive agency. In Newberry Springs, although the plaintiffs presented evi-
dence on the question of significant effect, it was not the kind of con-
crete, factual evidence that would meet the fair argument standard. The
plaintiffs in Brentwood, on the other hand, presented expert testimony
on the possible significant effects of the core hole and exploratory
drilling.'*®

The lesson is clear. Plaintiffs attempting to convince a court to over-
turn a decision not to require an EIR can no longer rely on their own,
relatively unsubstantiated statements about what “might occur” as a
result of the project. Presentations at the administrative agency level
will require more expertise as documentation of possible impacts be-
comes critical. Of course, the evidence can be placed in the record by
other sources, such as the staff of the public agency.'*” However, lay
opinion, including the opinion of a planning commission that an EIR is
needed,'*’ is unlikely to convince a reviewing court.

It is possible that individuals challenging a negative declaration could

Cal. Rptr. at 666 n.4.

' The court stated that “[g]iven such massive seismic and soil erosion consequences
predicted by experts, although disputed by opposing experts, we must conclude . . . in
such cases of factual controversy” that the uncertainty produced by conflicting assess-
ments underscores the necessity of an EIR. Id. at 505, 184 Cal. Rptr. at 672.

13* See, e.g., Pistoresi v. City of Madera, 138 Cal. App. 3d 284, 188 Cal. Rptr. 136
(1982) (staff report contained substantial evidence indicating the project might have a
significant effect).

¢ In Perley v. Board of Supervisors, 137 Cal. App. 3d 424, 429, 187 Cal. Rptr. 53,
55 (1982), the Planning Commission ordered preparation of an EIR because of the
possibility of a significant environmental impact and the presence of serious public con-
troversy. The court flatly rejected the argument that the disagreement between the
Planning Commission and the Board indicated a “serious public controversy” and could
affect whether the Board’s decision not to prepare an EIR was legally correct: “If a
planning commission decision to require an EIR cannot be reversed by the board of
supervisors because to do so would establish as a matter of law the existence of serious
public controversy, then the board . . . has ceded [its decisionmaking authority] to the
planning commission.” Id. at 436, 187 Cal. Rptr. at 60. Nonetheless, while a Planning
Commission disagreement with the Board of Supervisors over the “significant effect”
issue may have no legal bearing on the review of a negative declaration, it demonstrates
the closeness of an issue, something that might favor potential plaintiffs as a practical
matter.

HeinOnline -- 18 U.C. Davis L. Rev. 231 1984-1985



232 University of California, Davis [Vol. 18:197

present evidence of significant effect to the trial court outside the ad-
ministrative record, and thereby compel preparation of an EIR. In No
Oil, evidence was presented to the trial court challenging the adoption
of the negative declaration, and the supreme court appeared to sanction
this. The court commented that if the review were being conducted
pursuant to traditional mandamus (that is, non-section 1094.5 review),
the trial court is not limited to review of the administrative record.'' In
a recent decision, Merz v. Board of Superuvisors, the court of appeal
also recognized the possibility that outside evidence may be allowed,
_although it refused to decide whether additional evidence was proper in
an attack on the approval of a project to reconstruct an intersection.'*?
Reliance on presenting outside evidence at trial is obviously risky for
any party. Evidence should be placed into the record at the administra-
tive agency level to ensure its examination by a reviewing court.'*?

3. Public Controversy

Finally, the emphasis upon whether a fair argument can be made
from the evidence will result in continued judicial refinement of the
definition of a public controversy concerning a project. Although this
term has received significant attention throughout CEQA’s history, it
often has been misunderstood. The origin of its use was the California
Supreme Court’s statement in No Oil that “the existence of serious
public controversy concerning the environmental effect of a project itself
indicates that preparation of an EIR is desirable.”'** The court’s lan-

"' 13 Cal. 3d at 79 n.6, 529 P.2d at 73 n.6, 118 Cal. Rptr. at 41 n.6 (“In an action
for administrative mandamus, the court . . . receive[s] additional evidence only if that
evidence was unavailable at the time of the administrative hearing, or improperly ex-
cluded from the record . . . . In a traditional mandamus action . . . the court . . .
may receive additional evidence . . . .”).

"z 147 Cal. App. 3d 933, 937, 195 Cal. Rptr. 370, 373 (1983). The court held that
it need not reach the issue because any error in receiving that evidence was not injuri-
ous to respondent.

'3 Plaintiff organizations that form after a decision has been made will likely find it
more difficult to challenge the adoption of a negative declaration than if they were full
participants at the earlier stages of the proceedings. See L.. LAKE, ENVIRONMENTAL
REGULATION: THE PoLITICAL EFFECTS OF IMPLEMENTATION 73 (1982) (observing
that protest groups often form “in the wake of the first public hearing called to receive
comments on an environmental impact report.”).

4 The court in No Oil, 13 Cal. 3d at 85-86, 529 P.2d at 78, 118 Cal. Rptr. at 46,
observed further that since one of the major purposes of an EIR is to inform the public
of the environmental impacts of a proposed project and to demonstrate that the ecologi-
cal implications have been in fact analyzed, a simple resolution or negative declaration
stating that the project will have no significant effect cannot serve this function.
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guage was quite precise; the controversy must be over the project’s en-
vironmental effects, not the desirability of the project per se. The State
EIR Guidelines echo this limitation on the role of public controversy in
the EIR process.'*

Nonetheless, the perception is that any kind of public controversy
requires preparation of an EIR."* For this reason, the State Bar’s
CEQA Report recommended amending the statute to declare explicitly
that public controversy shall not in and of itself constitute substantial
evidence of a possible significant effect upon the environment.'*’

Recent case law should help dispel the impression that any presenta-
tion to an agency will constitute a public controversy requiring an EIR.
For example, in Perley v. County of Calavaras,"*® the court explicitly
endorsed a trial court’s finding that mere fears and desires lacking any
objective basis do not rise to the level of serious controversy. The

“* The Guidelines require that, in marginal cases, if there is serious public contro-
versy over the environmental effects of a project, the lead agency shall consider the
effect or effects to be significant and prepare an EIR. However, “|clontroversy unre-
lated to an environmental issue does not require preparation of an EIR.” CAL. ADMIN.
ConkE tit. 14, § 15064(h)(1) (1983). The Guidelines in one respect do seem to indicate
that the extent of public opinion may affect part of the determination. They state that
in determining whether an effect is adverse or beneficial, the views of members of the
public shall be considered. “If the lead agency expects that there will be a substantial
body of opinicn that considers or will consider the effect to be adverse™ the agency shall
regard it as adverse. Id. § 15064(c). Thus the extent of public opinion is to influence
whether an impact is considered “adverse,” but only the nature of that opinion is con-
sidered when it is determined whether the impact may be “significant.”

¢ STATE BAR CEQA REPORT, supra note 14, at 52 (“some individuals believe that
the existence of an environmental controversy in and of itself would require preparation
of an EIR, even if there was no substantial evidence that the project might have a
significant effect on the environment.”); see, e.g., Letter from David G. Hedberg, Plan-
ning Director, to Norman E. Hill, Assistant Secretary for Resources (Sept. 14, 1982)
(“If there is a substantial body of public sentiment that feels a project will have a
significant impact on the {physical] environment, I feel public agencies should be com-
pelled to address their beliefs with an EIR.”).

“” STATE BAR CEQA REPORT, supra note 14, at 53. Assembly Bill 2583, enacted
after this Article was completed, declares that the existence of public controversy over
the environmental effects of a project shall not require preparation of an EIR “if there
is no substantial evidence before the agency that the project may have a significant
effect on the environment.” Act of Sept. 28, 1984, ch. 1514, § 6, 1984 Cal. Legis. Serv.
161, 165 (West)} (to be codified at CaL. Pus. Res. CopE § 21082.2). The State Bar
Committee on the Environment drafted this legislation.

4# 137 Cal. App. 3d at 436, 187 Cal. Rptr. at 61. The comments cited by plaintiff
were general in nature and made no attempt to quantify the claimed impacts. Id. at
436 n.7, 187 Cal. Rptr. at 60 n.7.
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Newberry Springs court reached a similar conclusion.'® These decisions
should help rebut assertions that mere opposition to a project estab-
lishes a public controversy requiring preparation of an EIR.

IV. THE LEGAL ADEQUACY OF THE
ENVIRONMENTAL IMPACT REPORT

A. The Discussion of Environmental Impacts

In the public’s view, CEQA litigation is perhaps best known for
cases challenging the adequacy of information contained in an impact
report. This type of suit alleges that the EIR omitted information es-
sential to an informed review of the advisability of a proposed proj-
ect.”® The term “adequacy” as discussed here focuses on the sufficiency
of data included in those categories of the impact report specified by
statute. The emphasis is not on an inadequate definition of the project
itself, a state of affairs that can prove equally troublesome in
litigation.'!

1. The Standard for Determining Adequacy

The State Guidelines define the standard for measuring the ade-
quacy of an EIR as a sufficient degree of analysis that provides deci-
sionmakers with information enabling them to evaluate environmental
consequences intelligently.'*? The Guidelines continue:

An evaluation of the environmental effects oi a proposed project need not
be exhaustive, but the sufficiency of an EIR is to be reviewed in light of

* The court stated that the agency could reasonably determine that the evidence
presented by plaintiffs did not create a controversy serious enough to make an EIR
desirable. 150 Cal. App. 3d at 749, 198 Cal. Rptr. at 105.

'** Goldman, Legal Adequacy of Environmental Discussions in Environmental Im-
pact Reports, 3 UCLA J. EnvrL. L. 1 (1983).

1 In County of Inyo v. City of Los Angeles, 71 Cal. App. 3d 185, 139 Cal. Rptr.
396 (1977), the court invalidated the EIR prepared by the City of Los Angeles on its
extraction of subsurface water from lands in Inyo County because the report was based
on an erroneous definition of the proposed “project.”” The court noted that “[a]n accu-
rate, stable and finite project description is the sine qua non of an informative and
legally sufficient EIR.” Id, at 193, 139 Cal. Rptr. at 401; see also id. at 199, 139 Cal.
Rptr. at 406. The city’s EIR failed because it constantly shifted among different project
descriptions, J/d. at 197, 139 Cal. Rptr. at 404. Because the EIR did not properly
define the project, the document also failed to “comply with CEQA’s demand for
meaningful alternatives.” Id. at 203, 139 Cal. Rptr. at 408; see also County of Inyo v.
City of Los Angeles, 124 Cal. App. 3d 1, 177 Cal. Rptr. 479 (1981} (finding that the
city’s project description continued to be inaccurate).

52 CaAL. ADMIN. CODE tit. 14, § 15151 (1983).

Lal
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what is reasonably feasible. Disagreement among experts does not make
an EIR inadequate, but the EIR should summarize the main points of
disagreement among experts . . . .'*’

This standard parallels the language in cases delineating the stand-
ard to be applied in judging the adequacy of an EIR. The leading deci-
ston is San Francisco Ecology Center v. City & County of San Fran-
cisco,” a 1975 case in which plaintiffs challenged the approval of an
expansion of San Francisco International Airport. In addition to the
quoted statements regarding adequacy incorporated into the Guidelines,
the court stated that “adequacy and completeness in an impact state-
ment, not perfection” were important and stressed that the agency
charged with preparation of the report is not prevented from making
reasonable forecasts.'** The San Francisco court directly borrowed
these standards from applicable NEPA precedents.'* _

Because CEQA stresses the examination of alternatives that could
reduce environmental damage,'’ the California courts have paid special
attention to what constitutes a complete discussion of alternatives in an
EIR. The analysis of alternatives “need not be exhaustive” and is ana-
lyzed under the often-cited “rule of reason.” The information produced

153 Id"

'*¢ 48 Cal. App. 3d 584, 122 Cal. Rptr. 100 (1975).

55 Id. at 594, 122 Cal. Rptr. at 106-07. An earlier.case, Environmental Defense
Fund, Inc. v. Coastside County Water Dist., 27 Cal. App. 3d 695, 104 Cal. Rptr. 197
(1972), had established that the court has a duty to pass on the sufficiency of an EIR as
an informative document but not on the validity of its conclusions.

¢ Cases cited by the San Francisco Ecology Center court include Trout Unlimited
v. Morton, 509 F.2d 1276, 1282 (9th Cir. 1974); Environmental Defense Fund, Inc. v.
Corps of Eng'’rs, 492 F.2d 1123, 1131 (5th Cir. 1974); National Helium Corp. v.
Morton, 486 F.2d 995, 1002 (10th Cir.), cert. denied, 416 U.S. 993 (1973); Life of the
Land v. Brinegar, 485 F.2d 460, 472 (9th Cir.), cert. denied, 416 U.S. 961 (1973);
Scientists’ Inst. for Pub. Information v. Atomic Energy Comm’n, 481 F.2d 1079, 1092
(D.C. Cir. 1973); Environmental Defense Fund, Inc. v. Corps of Eng’rs, 470 F.2d 289,
297 (8th Cir.), cert. denied, 412 U.S. 931 (1972); Natural Resources Defense Council,
Inc. v. Morton, 458 F.2d 827, 836 (D.C. Cir. 1972); and Lathan v. Volpe, 350 F.
Supp. %62, 265 (W.D. Wash.), vacated on other grounds, 506 F.2d 677 (2d Cir. 1972).

©7 CaL. Pub. REs. Copk § 21002.1 (West Supp. 1984) provides that the purpose of
an EIR is to identify the significant environmental effects of a project, identify alterna-
tives to the project, and indicate the manner in which such significant effects can be
mitigated or avoided. Similarly, id. § 21002 declares that public agencies should not
approve proposed projects if there are feasible alternatives or feasible mitigation meas-
ures that would substantially lessen the significant environmental effects, and that the
CEQA procedures are intended to aid public agencies in identifying feasible
alternatives.
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must be sufficient to permit a reasonable choice between alternatives.'*®

2. The Standard Applied: A Soft Look

The standard is notable for its flexibility; it establishes no definitive
rule about what must be included in the EIR."® This has led to claims
that a plaintiff can always find a reason to attack an EIR and, concom-
itantly, that the preparer of an EIR cannot absolutely ensure the state-
ment’s legal sufficiency. The State Bar’s CEQA Report recognizes a
“fear by EIR preparers and decision-making bodies that any technical
deficiency will result in overturning the decision made.”'*® Others have
suggested that it is impossible to predict whether an EIR will be up-
held by the court on judicial review.'!

Certainly the standard’s vagueness makes a challenge to the ade-
quacy of an EIR relatively simple to mount. For example, a plaintiff
normally would encounter little difficulty framing a tenable assertion
that an additional alternative to a project should have been discussed, or
that the EIR examined a particular impact in too cursory a fashion.
What is difficult, however, is undertaking that effort successfully. With
two exceptions discussed below, the cases generally do not bear out the
fear that any EIR can be successfully attacked on adequacy grounds.
The trend of cases was obvious as early as 1977, causing one observer
to comment with surprise that “adequacy challenges to EIRs are not
dead” when a case sustaining a plaintiff’s adequacy claim was handed
down.'¢?

* See Village Laguna of Laguna Beach, Inc. v. Board of Supervisors, 134 Cal.
App. 3d 1022, 1030, 185 Cal. Rptr. 41, 45 (1982); Foundation for San Francisco’s
Architectural Heritage v. City & County of San Francisco, 106 Cal. App. 3d 893, 910,
165 Cal. Rptr. 401, 410 (1980); Residents Ad Hoc Stadium Comm. v. Board of Trus-
tees, 89 Cal. App. 3d 274, 286, 152 Cal. Rptr. 585, 593 (1979).

** Goldman, supra note 150, at 8.

* STATE BAR CEQA REPORT, supra note 14, at 44.

! Letter from Peter D. MacDonald, City Attorney of Pleasanton, to Assem-
blymember Terry Goggin (July 12, 1983) (copy on file with author). The writer states
that the City of Pleasanton, in a recent CEQA case in which he was defending an EIR
certification, raised the affirmative defense that CEQA is unconstitutional. The theory
was that judicial review of CEQA determinations is arbitrary and capricious because
the outcome turns not on the quality of the EIR, but “rather on whether the reviewing
court chooses to promulgate some new interpretation of what CEQA requires which
extends beyond accepted practice at the time the disputed EIR was prepared.” Id.

2 CAL. EIR MONITOR, July 8, 1977, at 11. In a discussion of the court of appeal’s
decision in County of Inyo v. City of Los Angeles, 71 Cal. App. 3d 185, 139 Cal. Rptr.
396 (1977), the editor noted that “the first point about this decision is that it shows that
adequacy challenges to EIRs are not dead. A trend had appeared in recent decisions
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An example will provide the general flavor of the judicial approach.
In Village Laguna of Laguna Beach, Inc. v. Board of Supervisors,'*®
petitioner alleged that an EIR was legally inadequate for failing to an-
alyze all reasonable alternatives. The report discussed four alternatives
to the applicant’s 20,000 dwelling unit proposal: (1) the “no develop-
ment” alternative (the present arrangement of four residences with the
land used for cattle and barley); (2) the maintenance of the prior land
use element of slightly over 10,000 dwelling units; (3) the “low den-
sity” alternative of 7500 dwelling units; and (4) a “high density” alter-
native of 25,000 dwelling units.'** The petitioner contended that an ad-
ditional alternative somewhere between the 10,000 and 20,000 figure
should have been included, arguing with some plausibility that a figure
between the currently existing plan and the applicant’s proposal was an
obvious alternative. Nonetheless, the court applied the “rule of reason”
to dismiss this claim.'** Other examples of unsuccessful EIR adequacy
challenges include rejection of arguments that an EIR should have
completed further testing on an archaeological site,'*® that a reduction

showing that courts are increasingly reluctant to step into controversies over the con-
tents of EIRs.” CaL. EIR MonrITOoR, July 8, 1977, at 11. A similar conclusion was
made by the editor in a comment to the decision in Whitman v. Board of Superuvisors
two years later. After recognizing that the decision demonstrates that courts will still
invalidate EIR’s on adequacy grounds, the editor observed: “Previocusly, a trend had
appeared suggesting that courts were becoming less willing to rule EIRs inadequate.
Plaintiffs were finding it increasingly difficult to invalidate an EIR based on objections
to the adequacy of the document.” CaL. EIR MonrITOR, Apr. 25, 1979, at 5. The
article then speculated that the trend “‘could be the resuit of increased skill on the part
of EIR writers and of the increased reluctance of courts to substitute their judgment for
the judgment of the administrative agency that was trying hard to comply with the
law.” Id.; see also Pridgeon, Anderson & Delphey, supra note 4, at 436 (During 1975-
77 “the California courts seemed to show more deference to administrative discretion
and efficiency in reviewing the adequacy of EIR’s than in delimiting the scope of
CEQA'’s exemptions.”).

'*> 134 Cal. App. 3d 1022, 185 Cal. Rptr. 41 (1982).

¢ Jd. at 1028-29, 185 Cal. Rptr. at 44.

1 Id. at 1030, 185 Cal. Rptr. at 44. The court stated that there are literally
thousands of “reasonable alternatives” to the proposed project, and that no one would
argue the EIR is insufficient for failing to describe an alternative of 20,001 homes. The
court also observed that, because there were no claims of deficiencies made with regard
to the discussion of alternatives that were included in the EIR, “it must be assumed
that decision makers and the public could make an informed comparison of the environ-
mental effects of those various plans.” Id. at 1029, 185 Cal. Rptr. at 44. The court thus
seized on plaintiff’s decision not to challenge the adequacy of the discussion of other
alternatives as a basis for upholding the EIR’s decision not to discuss any alternative
between the existing plan and the 20,000-unit proposal.

16 See, e.g., Society for Cal. Archaeology v. County of Butte, 65 Cal. App. 3d 832,
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in size of a shopping center should have been examined,'”’ that further
alternatives to a master plan should have been included,'*® and that an
EIR “failed to deal with air pollution (acidity), light rail transit,
ridesharing, alternative routes, flood control and maintenance of open
space reserves.”'®’

Although in the minority, some litigants have been successful in chal-
lenging the contents of EIR’s. Courts have found EIR’s inadequate for
failing to discuss the impact of a development on school facilities,'” for
failing to provide sufficient information concerning the delivery of
water needed by a mine,'”* and for basing the comparison of environ-
mental impacts on the land uses allowed in the existing general plan
rather than on the conditions of the existing environment.'”? Addition-
ally, the difficulties experienced by the City of Los Angeles in prepar-
ing an adequate EIR for its Owens Valley water diversion projects are
well documented.'”

135 Cal. Rptr. 679 (1977). The court observed: “In essence, this contention advocates a
rule making it mandatory for an agency to conduct every test and perform all research,
study and experimentation recommended to it to determine true and full environmental
impact, before it can approve a proposed project. We reject this contention . . . .” Id.
at 838, 135 Cal. Rptr. at 682.

t¢7 See, e.g., City of Rancho Palos Verdes v. City Council of Roiling Hills, 59 Cal.
App. 3d 809, 129 Cal. Rptr. 173 (1976).

%% See, e.g., City of Lomita v. City of Torrance, 148 Cal. App. 3d 1062, 196 Cal.
Rptr. 538 (1983). For other cases rejecting challenges to the adequacy of EIR’s, see
Greenebaum v. City of Los Angeles, 153 Cal. App. 3d 391, 200 Cal. Rptr. 237 (1984);
Foundation for San Francisco Architectural Heritage v. City & County of San
Francisco, 106 Cal. App. 3d 893, 165 Cal. Rptr. 401 (1980); Karlson v. City of
Camarillo, 100 Cal. App. 3d 789, 161 Cal. Rptr. 260 (1980); Residents Ad Hoc Sta-
dium Comm. v. Board of Trustees, 89 Cal. App. 3d 274, 152 Cal. Rptr. 585 (1979);
Lake County Energy Council v. County of Lake, 70 Cal. App. 3d 851, 139 Cal. Rptr.
176 (1977); San Francisco Ecology Center v. City & County of San Francisco, 48 Cal.
App. 3d 584, 122 Cal. Rptr. 100 (1975); Concerned Citizens of Palm Desert, Inc. v.
Board of Supervisors, 38 Cal. App. 3d 272, 113 Cal. Rptr. 338 (1974).

'** Atherton v. Board of Supervisors, 146 Cal. App. 3d 346, 350, 194 Cal. Rptr.
203, 204 (1983) (parentheses in original).

"¢ E.g., El Dorado Union High School Dist. v. City of Placerville, 144 Cal. App. 3d
123, 132, 192 Cal. Rptr. 480, 485 (1983) (“The final EIR merely stated no mitigation
measures were required. It contained no discussion of the impact of the project on [the}
District and no mention of [the] District’s opposition to the project.”).

"' E.g., Santiago County Water Dist. v. County of Orange, 118 Cal. App. 3d 818,
173 Cal. Rptr. 602 (1981).

"2 E.g., Environmental Planning & Information Council v. County of El Dorado,
131 Cal. App. 3d 350, 182 Cal. Rptr. 317 (1982).

' See County of Inyo v. City of Los Angeles, 124 Cal. App. 3d 1, 177 Cal. Rptr.
479 (1981); County of Inyo v. City of Los Angeles, 71 Cal. App. 3d 185, 139 Cal.
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Some of these cases may be explained as involving special circum-
stances.'’* For the most part, cases raising CEQA adequacy claims do
not bode well for plaintiffs. The courts generally have shown little in-
clination to weigh thoroughly the claims that the EIR is insufficient.
Instead, the opinions often rely on general statements of the “reasona-
bleness” of the public agency’s efforts to find the discussion adequate.

Several reasons may account for plaintiffs’ lack of success in this type
of litigation. First, in most cases the court is examining an administra-
tive record with the plaintiff receiving no opportunity to put on addi-
tional evidence.'”® Because the plaintiff is limited in what she can use to
prove the case, the public agency may defend with greater ease any
conclusions reached in the document. While comments submitted on the
draft EIR may help illustrate the document’s inadequacy,"® plaintiffs
must rely principally on the logic of argument.

A second and related reason is that courts are well aware of their
inability to resolve conflicts over matters requiring technical expertise.
If the plaintiff claims that a factual conclusion in the EIR is erroneous,

Rptr. 396 (1977); County of Inyo v. Yorty, 32 Cal. App. 3d 795, 108 Cal. Rptr. 377
(1973).

" For example, one commentator has suggested that in County of Inyo the City of
Los Angeles deliberately misconstrued the court’s instructions regarding preparation of
the EIR. Pridgeon, Anderson & Delphey, supra note 4, at 436. Similarly, the rather
strange circumstances of Santiago County Water Dist. v. County of Orange, 118 Cal.
App. 3d 818, 173 Cal. Rptr. 602 (1981), in which the parties engaged in a comedy of
miscommuntication, hardly seem typical. In this case, the EIR concluded that the Dis-
trict had indicated its ability to supply water for a mining operation when, in fact, it
had not done so.

17 See supra text accompanying notes 141-42.

"¢ The County of Inyo fashioned its challenge to the adequacy of the City of Los
Angeles’ EIR in this manner in County of Inyo v. City of Los Angeles, 124 Cal. App.
3d 1, 177 Cal. Rptr. 479 (1981). The court noted that the county’s claim that the
project description was erroneous ‘“was made the subject of a detailed comment by the
county in response to the draft EIR.” Id. at 10, 177 Cal. Rptr. at 484. The county’s
comment demonstrated in part the inadequacy of the city’s project description. A chal-
lenge to adequacy based upon the content of a comment made to a draft EIR is, of
course, closely related to the claim that the comment was not properly responded to by
a public agency. See infra text accompanying notes 200-05. Parties must also exhaust
their administrative remedies by presenting the claimed deficiencies to the public
agency. See, e.g., Sea & Sage Audubon Soc’y v. Planning Comm’n of Anaheim, 34 Cal.
3d 412, 668 P.2d 664, 194 Cal. Rptr. 357 (1983); San Bernardino Valley Audubon
Soc’y v. County of San Bernardino, 155 Cal. App. 3d 734, 202 Cal. Rptr. 423 (1984);
Coalition for Student Action v. City of Fullerton, 153 Cal. App. 3d 1194, 200 Cal.
Rptr. 855 (1984); CEQA and Exhaustion of Administrative Remedies, CaL. EIR
MoNITOR, Aug. 3, 1984, at 4.
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the court will often feel that the suit requires this type of resolution.'”
Third, an adequacy suit is brought after the entire EIR process has
been completed, a situation sharply distinguishable from cases challeng-
ing the approval of negative declarations. A court will probably be
much more comfortable ordering a public agency to further examine
impacts by completing the full process established by CEQA — com-
piling an EIR — than it is questioning the result of that process.'®
Finally, a plaintiff’s presentation of the case may cause the court to

77 Argument lacking a firm factual foundation often proves too little. For example,
in City of Lomita v. City of Torrance, 148 Cal. App. 3d 1062, 1069, 196 Cal Rptr.
538, 543 (1983), plaintiff alleged that the EIR was deficient because “it does not con-
tain sufficient discussion of a number of topics required by CEQA” including consider-
ation of alternatives to the master plan. Plaintiff cited as possible alternatives: Reloca-
tion of the airport to another area, acquiring additional property to reduce adverse
airport effects, closing the airport on weekends, and closing the airport at certain times
of the day. Id. at 1070 n.3, 196 Cal. Rptr. at 543 n.3. The court summarily rejected
the argument, stating “we are told there were alternatives to the master plan which
were not considered; we are not told how such alternatives were ‘reasonable’ or why
they ‘could feasibly attain the basic objectives of the project.’ ” Id. at 1069-70, 196 Cal.
Rptr. at 543. Later in its opinion, while disposing of another argument, the court stated
“it is enough to say the claim again is made without reference to evidence on the ques-
tion in the record and is framed entirely in conclusionary terms.” Id. at 1070, 196 Cal.
Rptr. at 544.

The extent to which adequacy challenges turn on factual disputes was noted by
Pridgeon, Anderson & Delphey, supra note 4, at 436. The authors observe that a
possible answer to the decreased aggressiveness by California courts in reviewing the
adequacy of EIR’s is that “resolution of these issues inevitably depend[s] to a large
extent on the circumstances of the case. As a result, the aggressive application of gen-
eral rules is inhibited and the task of establishing general standards for measuring an
EIR’s adequacy is difficult.” Id.

"¢ The “terminal” aspect of a negative declaration seemed to concern the court in
Plaggmier v. City of San Jose, 101 Cal. App. 3d 842, 161 Cal. Rptr. 886 (1980). In
holding that the city did not comply with the requirement of direct mailing to owners of
contiguous property when the last equalized assessment roll was used, the court com-
mented that:

The adoption of a negative declaration operates to dispense with the duty
[under CEQA to disapprove an environmentally damaging project unless
the alternatives or mitigation measures are not feasible] because it is a
decision that the proposed project will not affect the environment at all. Its
terminal effect on the environmental review process means that it is vitally
important to the purpose of CEQA.
Id. at 853, 161 Cal. Rptr. at 892 (citation omitted). The court concluded that the
opportunities to protest before that decision is made final are also important to the
purpose of CEQA. Id. The aspects of the Plaggmier decision relating to the method of
notice were later legislatively overturned in 1981 by Assembly Bili 2147. Act of July
19, 1981, ch. 232, 1981 Cal. Stat. 1235.
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question the purpose of adequacy litigation. This seemed to be the situ-
ation in City of Poway v. City of San Diego,'” a recent decision in
which Poway opposed the approval of a development project contem-
plating 5290 dwelling units with a population of 12,000 people. On the
day the City Council of San Diego was to consider the project, Poway
submitted a letter with an attachment containing fifty-three separate
objections to the project.'*® Poway later challenged the approval of the
project on a wide variety of CEQA bases, including failure to respond
to its comments, inadequacy of the EIR, and failure to make proper
findings.'®' The court’s opinion indicates dissatisfaction with the Poway
approach, terming it at one point a “blunderbuss” and pointing out
that “delay is a tactic in environmental disputes to force developers to
accede to project design changes simply because of the economic pres-
sure to move a development forward.”'®? If a court adopts this attitude
toward a plaintiff, it surely will not view numerous adequacy chal-
lenges with the degree of seriousness that a more narrowly tailored
lawsuit would require.

As noted above, however, the courts have proved more willing to
scrutinize the content of the final document in two situations: when the
sufficiency of the responses to comments or the analysis of cumulative
impacts is at issue. The courts’ concern with the former is explained by
the decided emphasis placed on the role of public participation in the
CEQA process. Public involvement has become a central purpose of
CEQA, largely through judicial decisions.’®® The cases on cumulative
impacts, on the other hand, resemble the typical adequacy case. Accord-
ingly, a closer examination is necessary to determine why courts have
stressed this aspect of CEQA.

3. The Exception: Cumulative Impacts

The cumulative impacts requirement has a statutory origin. Public
Resources Code section 21083 requires a finding that a project may
have a significant effect on the environment if the possible effects of a
project are individually limited but cumulatively considerable.'®™ The

'7* 155 Cal. App. 3d 1037, 202 Cal. Rptr. 366 (1984).

'* Id. at 1043, 202 Cal. Rptr. at 370.

'*! Id. at 1043-46, 202 Cal. Rptr. at 370-73.

"2 Id. at 1044, 1047, 202 Cal. Rptr. at 370, 373. The court stated, “We think the
dumping of 53 challenges on the day of the hearing without explanation as to the
obvious delay is unconscionable.” Id. at 1044, 202 Cal. Rptr. at 370.

1" See infra text accompanying notes 198-203.

'** CaL. PuB. Res. CopE § 21083 (West Supp. 1984).
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statute defines the term “cumulatively considerable” to mean that:
“[T)he incremental effects of an individual project are considerable
when viewed in connection with the effects of past projects, the effects
of other current projects, and the effects of probable future projects.”**

Although litigation over cumulative impacts has not been extensive,
the courts of appeal have issued two opinions strongly enforcing the
requirement that an EIR must consider cumulative impacts. In
Whitman v. Board of Supervisors,'®s plaintiff challenged the approval
of a conditional use permit to drill an exploratory oil and gas well. An
EIR had been prepared on the proposal, but it contained only a para-
graph discussing cumulative impacts. This passage merely stated that
the cumulative impacts of this project and two others in the area “in-
clude increased traffic on State Route 150 and a minor increase in air
emissions.” ¥’

The Whitman court, focusing closely on the factual setting, found the
discussion totally inadequate. Noting that the then-existing State EIR
Guidelines required specific reference in the EIR to related public and
private projects in the region, both existing and planned, the court con-
cluded that “[t}he inadequacy of the cumulative impact discussion in
the EIR . . . is manifest.”'® The opinion referred to a map disclosing
a large number of operational oil wells in the immediate area.'® While
the court recognized its limited review of an EIR and declared that

%5 Id. Detailed standards for the discussion of cumulative effects are set out in §
15130 of the State EIR Guidelines. The Guidelines provide that cumulative impacts
shall be discussed when they are significant and the discussion shall reflect the severity
of the impacts and their likelihood of occurrence. CAL. ApMIN. CoDE tit. 14, §
15130(a), (b) (1983). The discussion of cumulative impacts need not be as detailed as
the analysis of effects attributable to the project itself. Id. A detailed list of the elements
necessary for an adequate discussion of cumulative impacts is set forth, including a list
of projects producing related or cumulative impacts, a summary of the expected envi-
ronmental effects, and an analysis of the cumulative impacts of related projects. Id. §
15130(b). .

"¢ 88 Cal. App. 3d 397, 151 Cal. Rptr. 866 (1979).

1" Id. at 406, 151 Cal. Rptr. at 870.

8 Id. at 409, 151 Cal. Rptr. at 872.

'** The court pointed to several documents in the administrative record that demon-
strated the extent of the cumulative impacts: (1) a map prepared by the State Divisicn
of Oil and Gas contained in the draft EIR that indicated a large number of operational
oil wells in the area of the project under review; (2) pleadings prepared by the respon-
dent and real party in interest admitting that the area “has substantial oil operations
already there” and that other drilling operations go on regularly; and (3) a declaration
attached to the response of the respondent and real party in interest declaring that 80
wells had been drilled within a one mile radius of the site. Id. at 409 n.5, 151 Cal.
Rptr. at 873 n.5. :
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perfection is not required, it found the EIR lacked “even a minimal
degree of specificity or detail” and was “utterly devoid of any reasoned
analysis” of the type required.'*® The Whitman standards for determin-
ing cumulative impacts later were incorporated into the CEQA
Guidelines.'*!

In San Franciscans for Reasonable Growth v. City & County of San
Francisco,"* the First District Court of Appeal used those standards to
find that four EIR’s prepared for high-rise developments in San
Francisco were inadequate because they failed to adequately discuss the
cumulative impact of other large-scale developments.'® The petitioners
had submitted comments challenging the figures used in the draft EIR
for discussion of cumulative impacts. Thereafter, the city approved final
EIR’s using one set of numbers for calculating the cumulative impacts.
At the same time, however, those final EIR’s acknowledged the exis-
tence of much larger figures of cumulative, related projects. The court
found that this “disparity between what was considered and what was
known is the basis upon which we find an abuse of discretion.”"** As
with Whitman, the court reached its conclusion after acknowledging the
limited scope of judicial review regarding the adequacy of an EIR.

Both of these cases indicate increased judicial willingness to delve
into the factual details of an EIR to determine its adequacy with re-
spect to cumulative analysis of environmental impacts than in other,
typical adequacy cases. One possible explanation for this willingness is
the relative ease with which petitioners demonstrated the inadequacy of
the cumulative impacts discussion. In Whitman, for example, the peti-
tioner pointed to documents contained in the administrative record that
conclusively demonstrated the extent of other drilling activities in the
area. The court also took judicial notice of modifications in the condi-
tional use permit allowing drilling of additional wells, apparently find-
ing that fact significant.'*

The San Franciscans for Reasonable Growth court premised its de-
cision that the analysis of cumulative effects was insufficient on lan-
guage in the EIR that was influenced by petitioners’ presentation to the
administrative agency. In response to that presentation, the EIR in es-
sence had included two sets of cumulative impact figures. The city used

** Id. at 411, 151 Cal. Rptr. at 874.

%1 See CAL. ADMIN. CODE tit. 14, § 15130 (1983).

"2 151 Cal. App. 3d 61, 198 Cal. Rptr. 634 (1984).

> Id. at 74, 198 Cal. Rptr. at 640.

¥ Id. at 77, 198 Cal. Rptr. at 642.

'* 88 Cal. App. 3d at 410 n.6, 151 Cal. Rptr. at 873 n.6; see also supra note 189.
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one set to identify the cumulative impacts on traffic and municipal ser-
vices, while the second set of larger figures was not used. In calculating
the cumulative impacts, the court simply used the larger numbers to
conclude that the cumulative impact analysis on such items as traffic
and municipal transportation was inadequate.'*

Technical judgments on the court’s part were unnecessary in both
cases; addition or a comparison of figures was all that was required. In
many adequacy cases, on the other hand, the plaintiff is asking the
court to apply scientific or other technical expertise to conclude an EIR
is inadequate, something the courts are uncomfortable with.

An additional reason for the courts’ willingness to examine cumula-
tive impacts may exist. One of the most important environmental les-
sons evident from past experience is that environmental damage often
occurs incrementally from a variety of small sources. These sources ap-
pear insignificant, assuming threatening dimensions only when consid-
ered in light of the other sources with which they interact. Perhaps the
best example is air pollution, where thousands of relatively small
sources of pollution cause a serious environmental health problem.

CEQA has responded to this problem of incremental environmental
degradation by requiring analysis of cumulative impacts. Because of the
critical nature of this concern, courts have been receptive to claims that
environmental documents paid insufficient attention to cumulative im-
pacts. For example, in San Franciscans for Reasonable Growth, the
court stated that absent meaningful cumulative analysis, there would
never be any awareness or control over the speed and manner of down-
town development. Without that control, “piecemeal development
would inevitably cause havoc in virtually every aspect of the urban
environment.”"”’?

This judicial concern often is reinforced by the results of cumulative
environmental analysis; the outcome may appear startling once the na-
ture of the cumulative impact problem has been grasped. In San
Franciscans for Reasonable Growth, the court was impressed by the
changes in severity of environmental impact suggested by use of the
alternative set of figures in conducting that analysis. The court ob-
served that the city’s methodology left out nearly sixty percent of the

'* The court bolstered its conclusion about the “severity and significance” of the
environmental impacts, see CAL. ADMIN. CODE tit. 14, § 15023.5(c) (1983), by asking
the question: “What would the Sansome Project EIR’s analysis have concluded regard-
ing the impacts on Muni had it considered 16.2 rather than 6.3 million square feet of
development?” 151 Cal. App. 3d at 79, 198 Cal. Rptr. at 643.

*? 151 Cal. App. 3d at 77, 198 Cal. Rptr. at 642.
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total amount of related development. The court found that an omission
of this type “inevitably renders an analysis of cumulative impacts inac-
curate and inadequate because the severity and significance of the im-
pacts will, perforce, be gravely understated.”"*®

In addition to closely examining the discussion of “‘cumulative im-
pacts,”’ the courts have also issued emphatic opinions finding EIR’s in-
adequate in one other area: responses to comments submitted by the
public and by agencies. However, these decisions cannot be viewed as
adequacy cases in the usual sense, since they relate to what the courts
perceive as a principal, if not the primary, purpose of CEQA.

B. The Role of Public Participation

1. The Public Review Procedure

One of the strongest themes running through the body of CEQA case
law is the beneficial effect of public participation on the environmental
review process. The State EIR Guidelines detail the steps for cir-
culating negative declarations and draft EIR’s to the public and govern-
mental agencies for their comments.'” The purposes of public review
are declared to be sharing expertise, disclosing agency analyses, check-
ing for accuracy, detecting omissions, discovering public concerns, and
soliciting counterproposals.?® The Guidelines also advise that each
public agency “should include provisions in its CEQA procedures for
wide public involvement” in order to receive and evaluate public
reactions.?"’

The mechanics of the prescribed public review procedures are de-
scribed specifically. Notice of the availability of a negative declaration
or draft EIR must be given to organizations and individuals who have
requested it.?*> Most importantly, the lead agency must evaluate com-

"8 Id. at 79, 198 Cal. Rptr. at 643.

199 See CaL. ADMIN. CODE tit. 14, § 15073 (1983) (“Public Review of a Negative
Declaration”; the lead agency shall provide a sufficient public review period for a pro-
posed negative declaration); Id. § 15083 (“Early Public Consultation”; provides that
prior to completing a draft EIR, the lead agency may also consult directly with any
person or organization it believes will be concerned with project’s environmental im-
pacts); Id. § 15087 (lead agency shall provide public notice of draft EIR’s availability
and shall provide for public review for a period not less than 30 days; the section
further encourages holding of public hearings). Additional public participation require-
ments are found in id. §§ 15200-15210.

20 See CAL. ADMIN. CODE tit. 14, § 15200 (1983).

2 Id. § 15201.

»z Id. §§ 15072, 15087.
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ments on environmental issues received from the public or governmen-
tal agencies and prepare a written response. The response should de-
scribe the disposition of issues raised, for example, revising the project
to eliminate environmental impacts. If this is not done, the agency must
give “reasons why specific comments and suggestions were not ac-
cepted.”?® Good faith and reasoned analysis are required; responses
that are “{clonclusory statements unsupported by factual information”
are insufficient.?**

The breadth of these public review requirements attest to the validity
of the comment by the preparers of the Guidelines that “[pJublic partic-
ipation is an essential part of the CEQA process.”?* This position also
is fully supported by case law; the State EIR Guidelines merely echo
numerous judicial statements about the importance of public participa-
tion. On the basis of these statements, the courts have overturned deci-
sions based on EIR’s that did not respond fairly to both public and
agency comments.

2. The “Response to Comment” Cases

Although it concerned responses to comments by state agencies rather
than by private citizens, the 1981 court of appeal decision in Cleary v.
County of Stanislaus** typifies the judicial approach to the response to
comment cases. Petitioners alleged that an EIR was defective because it
failed to address comments received from three state agencies. After
summarizing previous case law and the requirements of the State EIR
Guidelines, the court closely examined both the agencies’ comments and
the responses by the county, concluding that the county responded in-
sufficiently to two of the three sets of comments.

The State Department of Agriculture had pointed out that the site
proposed for residential development was surrounded by prime agricul-
tural land and that the EIR did not address the effect on these sur-

203 Jd. § 15088 (a), (b). The commentary on the section states that its main purpose
is to codify the holding in People v. County of Kern, 39 Cal. App. 3d 830, 115 Cal.
Rptr. 67 (1974). Section 15088 also provides that the response to comments may take
the form of a revision to the draft EIR or may be a separate section of the final EIR.
When there are important changes made in the text of the draft, the agency may either
(1) revise the text in the body of the EIR, or (2) include marginal notes showing that
the information is revised in the response to comments. CAL. ADMIN. CODE tit. 14, §
15088(c) (1983).

204 CAL. ApMIN. CoDE tit. 14, § 15088(b) (1983).

25 Jd. § 15202. The guidelines also provide that each public agency should include
procedures for wide public involvement.

26 118 Cal. App. 3d 348, 173 Cal. Rptr. 390 (1981).
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rounding lands. The court found the county’s response to this comment
inadequate for failing to include the “specific factual information sug-
gested by the Department.”*’ Similarly, the court condemned the
county’s response to comments by the State Air Resources Board that
the analysis of air quality impact was nonexistent and that the potential
effect on air quality unknown.?®® The county’s response was two-fold:
the county’s environmental review committee had not viewed this as a
concern and, on a regional basis, the increase in traffic was insignifi-
cant. The court found that response inadequate, terming it “nonspecific
and general.”?

Courts have exhibited more flexibility when evaluating the agency’s
method of response in contrast to evaluating its content. For example,
they have refused to overturn an EIR for failure to respond to an issue
raised in a comment if a response to that issue could be gleaned from
other material in the EIR.?'® Additionally, to prevail a plaintiff will

*7 Id. at 359, 173 Cal. Rptr. at 396. “The Board’s response was simply ‘{t}he De-
partment of Food and Agriculture is concerned with the effect on agriculture in the
area. This concern has been addressed in previous responses.”” Id. The Department’s
letter had noted the lack of detailed information concerning the extent and nature of
surrounding lands, and the effect of the proposed development on other landowners in
the area. /d. at 358, 173 Cal. Rptr. at 395. The court found that, while the draft EIR
did address in general terms the effect of irreversibly committing the project property to
commercial use, the specific information by the county “could be an exceedingly impor-
tant consideration in approving or disapproving the project.” Id. at 359, 173 Cal. Rptr.
at 396.

¢ Id. at 357, 173 Cal. Rptr. at 395.

2° Id. at 358, 173 Cal. Rptr. at 395.

219 §ee Twain Harte Homeowners Ass’n v. County of Tuolumne, 138 Cal. App. 3d
664, 685, 188 Cal. Rptr. 233, 244-45 (1982). Appellant contended that the responses to
comments it had made regarding resource protection were inadequate. The court found
that the responses in fact did “not fully respond to appellant’s remarks in connection
with the impact of the decision system upon the timber, mining and agricuitural indus-
- tries within the County.” Id. at 684, 188 Cal. Rptr. at 244. However, the court ruled
that the “response to similar concerns” expressed in another letter were “‘sufficient to
rectify this inadequacy.” Id.

The Twain Harte case seems to take a slightly less rigorous approach in requiring
responses than other cases. The court found that the responses as a whole “evince good
faith and a reasoned analysis” even though the court admitted that they were not ex-
haustive or thorough in some respects. Id. at 686, 188 Cal. Rptr. at 246. In doing so,
the court cited the general standard for adequacy of an EIR: ‘{t}he evaluation of envi-
ronmental effects of the proposed project need not be exhaustive. The sufficiency of the
EIR is to be viewed in light of what is reasonably feasible. Courts should look for
adequacy and completeness in an EIR, not perfection.” Id. at 686, 188 Cal. Rptr. at
245. But see People v. County of Kern, 39 Cal. App. 3d 830, 841, 115 Cal. Rptr. 67,
71 (1974) (“the County must describe the disposition of each of the significant environ-
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have to demonstrate the alleged failure with specificity.?'' The courts,
however, have jealously guarded the public’s right to review all perti-
nent environmental information. An agency must recirculate an impact
report if, in response to a public comment, the agency has included
significant new information in the EIR.*2

The most striking feature of this case law is that the policies it em-
braces are primarily of judicial origin. The cases evidence an evolution
of purpose that has occurred over the fourteen years of CEQA’s exist-
ence. While CEQA initially was viewed solely as an environmental
protection mechanism, courts now assert that one of its purposes is to
safeguard democratic participation in government decisionmaking.

mental issues raised and must particularly set forth in detail the reasons why the par-
ticular comments and objections were rejected”).

2! In City of Lomita v. City of Torrance, 148 Cal. App. 3d 1062, 196 Cal. Rptr.
538 (1983), the court cited In re Marriage of Fink, 25 Cal. 3d 877, 887-88, 603 P.2d
881, 886, 160 Cal. Rptr. 516, 521 (1979), for the proposition that an appellant must
state fully, with transcript references, the evidence that is claimed to be insufficient to
support the findings:

We are told mitigation measures relative to the master plan were not

properly identified nor adequately analyzed; we are not told in what fash-

ion or to what extent this is true, nor is any specific reference made to

what was included on this point so as to demonstrate its inadequacy.
148 Cal. App. 3d at 1070, 196 Cal. Rptr. at 543 (emphasis in original); see also Cleary
v. County of Stanislaus, 118 Cal. App. 3d 348, 360, 173 Cal. Rptr. 390, 396 (1981)
(“This court is not required to search the record for error.”). While this legal proposi-
tion is generally applied to an appeal from a lower court trial, the City of Lomita court
proceeded to apply its principles to a CEQA case in which the court of appeal, like the
trial court, is reviewing an administrative record.

212 See Sutter Sensible Planning, Inc. v. Board of Supervisors, 122 Cal. App. 3d 813,
176 Cal. Rptr. 342 (1981). In Sutter, after a draft EIR had been circulated, the Board
returned it to the Planning Department for redrafting. However, although the revised
final EIR contained new information, it was made available to the public only 12 days
before the board meeting at which it was finally approved. Nothing in the record indi-
cated that it had been circulated to responsible public agencies. Id. at 821, 176 Cal.
Rptr. at 346. The court, citing federal precedents, held that “recirculation is not re-
quired where the supplement merely clarifies, amplifies or makes insignificant modifi-
cations.” Id. at 822-23, 176 Cal. Rptr. at 347 (citation omitted). However, the docu-
ment must be recirculated when “substantial changes” are made. The court found
recirculation necessary under the facts of this case, commenting that even though there
would be delay, “we may not permit such considerations to eviscerate the fundamental
requirement of public and agency review that is the strongest assurance of the adequacy
of the EIR.” Id. at 823, 176 Cal. Rptr. at 348; see also Stevens v. City of Glendale,
125 Cal. App. 3d 986, 999, 178 Cal. Rpir. 367, 374 (1981) (commenting on trial
court’s order that the public must receive notice of revisions to a draft EIR so that
“interested parties will have the opportunity to review and comment” on it).
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3. Public Review as a Method for Improved Decisionmaking

The Act itself contains little legislative recognition of the benefits of
public or agency participation. As originally enacted, CEQA specified
that the purpose of an EIR is to provide public agencies with detailed
information about the project’s environmental effects to help minimize
those effects.?'? Although stating that “[e]very citizen has a responsibil-
ity to contribute to the preservation and enhancement of the environ-
ment,”?" the Act has never required an agency to hold a public hearing
before approving an environmental document.?* No method for public
input is explicitly established in the Act.

The originally proposed State EIR Guidelines did not emphasize
public participation, containing no requirement that environmental
documents circulate for public review. Only after the State Attorney
General and various environmental organizations criticized the Guide-
lines were they revised to provide for this input.?'* By 1974, the Guide-
lines declared that the lead agency “should provide adequate time for
other public agencies and members of the public to review and com-
ment on an EIR that it has prepared,” and that the final EIR must
contain the agency’s response to significant environmental issues
raised.?"’

At this point in CEQA'’s development, the courts began to recognize
the public participation purposes that they found implicit in the Act. In
an early case, Environmental Defense Fund, Inc. v. Coastside County
Water District,*® the appellate court determined that a function of the

3 CAL. Pus. REs. CODE § 21061 (West 1977) states in part that “[t]he purpose of
an environmental impact report is to provide public agencies and the public in general
with detailed information about the effect which a proposed project is likely to have on
the environment; to list ways in which the significant effects . . . might be minimized;
and to indicate alternatives . . . .”

M Id. § 21000(e) (West 1977 & Supp. 1984).

1> See Lightweight Processing Co. v. County of Ventura, 133 Cal. App. 3d 1042,
1047, 184 Cal. Rptr. 479, 482 (1982) (“There is no provision in the CEQA itself
which specifically requires a public hearing in connection with the preparation and
filing of an EIR.”); Concerned Citizens of Palm Desert, Inc. v. Riverside County Bd.
of Supervisors, 38 Cal. App. 3d 272, 284, 113 Cal. Rptr. 338, 346 (1974) (“CEQA
does not require public hearings in the environmental review procedure.”).

216 See T. TRYzZNA & A. JOKELA, supra note 11, at 41 (Attorney General’s criticism
was that “the guidelines proposed fail to provide any means by which the public can
effectively provide input.”).

27 CaL. ApmiIN. CopE tit. 14, § 15160 (repealed 1983).

#1827 Cal. App. 3d 695, 705, 104 Cal. Rptr. 197, 202 (1972) (“But the EIR has
another function: the informing of the executive and legislative branches of government,
state and local, and of the general public of the effect of the project on . . . “The

HeinOnline -- 18 U.C. Davis L. Rev. 249 1984-1985



250 University of California, Davis [Vol. 18:197

EIR was to inform the branches of government and the public of the
environmental effects of a project. Two years later, CEQA was charac-
terized as having a “policy of citizen input which underlies the Act.”*"

The main purpose of public input was identified as its influence on
the final EIR and thus on the ultimate decision by the public agency.
For example, in Sutter Sensible Planning, Inc. v. Board of Supervi-
s07s**° the court took note of the delay that would occur if it ordered the
approvals vacated. However, the court nonetheless voided them, refus-
ing to allow the delay “to eviscerate the fundamental requirement of
public and agency review that is the strongest assurance of the ade-
quacy of the EIR.”?*! In another case, People v. County of Kern* the
court cited a NEPA case to conclude that the EIR “helps insure the
integrity of the process of decision by precluding stubborn problems or
serious criticism from being swept under the rug.”

The commenting process was seen in these cases as a mechanism for
ensuring that the ultimate decision on whether to approve a project was
made on a more reasoned basis. This view was echoed in Russian Hill
Improvement Association v. Board of Permit Appeals,” in which the
court found that “‘disclosure of the EIR prior to the administrative deci-
sion to permit input from both the public and other agencies into both
the making of the report and the governmental decision based on that
report” was one of the basic CEQA requirements. The court concluded
that information revealed by the commenting process is an important
consideration in approving or disapproving the project.?**

The furthest judicial extension of the view that citizen input can lead
to improved decisionmaking was the supreme court’s decision in
Woodland Hills Residents Association v. City Council of the City of Los
Angeles.?” The court overturned a subdivision approval because the
city had not affirmatively solicited the views of the neighboring home-
owners prior to completing the draft EIR. Relying in part on a Guide-
line section that encouraged but did not mandate early consultation, the

Environment.” ).

?* People v. County of Kern, 39 Cal. App. 3d 830, 841, 115 Cal. Rptr. 67, 75
(1974). This case is still considered the leading authority on an agency’s duty to
respond.

20 122 Cal. App. 3d 813, 823, 176 Cal. Rptr. 342, 348 (1981).

221 Id'

222 39 Cal. App. 3d at 841, 115 Cal. Rptr. at 75 (citing Silva v. Lynn, 482 F.2d
1282, 1285 (1st Cir. 1973)).

3 44 Cal. App. 3d 158, 167, 118 Cal. Rptr. 490, 496 (1974).

24 Id. at 171, 118 Cal. Rptr. at 498.

22 26 Cal. 3d 938, 609 P.2d 1029, 164 Cal. Rptr. 255 (1980).
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court reasoned that if differing views were not gathered prior to the
draft’s preparation, preparers would be less able to accept conflicting
views. As a result, those views would not be weighed with the same
objective balance and thus, by implication, the decision would not be as
finely tuned.??

This view of the public participation requirement owes much to re-
forms in administrative law encouraged by the federal courts in the
1970’s.** During this decade, a consensus emerged that if public par-
ticipation could be increased in agency rulemaking proceedings and ad-
judicatory hearings, administrative agency decisionmaking would be
improved. As one commentator summarized, “[t]he primary reason that
public participation {in rulemaking] leads to better rules is that it pro-
vides a channel through which the agency can receive needed educa-
tion.”?** Additionally, public input was viewed as helping to offset in-

26 Id. at 950, 609 P.2d at 1035, 164 Cal. Rptr. at 262.

2" For a discussion of these reforms, see generally Stewart, The Reformation of
American Administrative Law, 88 HARv. L. REv. 1669 (1975).

226 Asimow, Public Participation in the Adoption of Interpretive Rules and Policy
Statements, 75 MicH. L. REv. 520, 574 (1977). Asimow continues: “Agencies are not
omniscient and do not have all relevant economic and social data. They cannot antici-
pate all of the consequences and problems that will flow from the adoption of their
rules. This sort of data is obtained by requiring the agency to solicit and consider
public comments . . . .” Id.; see also Gellhorn, Public Participation in Administrative
Proceedings, 81 YALE L.J. 359, 359 (1972):

It is not surprising, then, that in a time when government agencies are

challenged as being unresponsive to public needs and to the public inter-

est, one “solution” frequently suggested is to broaden citizen involvement

and participation in administrative decision making. Reflecting this con-

cern, courts more frequently require agencies “to cut the squarest of pro-

cedural corners,” ruling, for example, that all interested persons must be

allowed an “unrestricted” opportunity to be heard.
Gellhorn notes that the advantages of public participation in administrative hearings
include: Providing agencies with another dimension useful in assuring responsive and
responsible decisions; serving as a safety valve allowing interested persons and groups
to express their views; easing the enforcement of administrative programs relying upon
public cooperation; and satisfying judicial demands that agencies observe the highest
procedural standards. Id. at 361; see alse Cramton, The Why, Where and How of
Broadened Public Participation in the Administrative Process, 60 GEo. L.J. 525
(1972); Ogden, Analysis of Three Current Trends in Administrative Law: Reducing
Administrative Delay, Expanding Public Participation, and Increasing Agency Ac-
countability, 7 PEPPERDINE L. REv. 553, 564 (1980) (“It is generally recognized that
expanded public participation in regulatory agency proceedings would produce a num-
ber of beneficial results . . . includ[ing] well-balanced administrative decisions, repre-
sentation of currently unrepresented interests, and increased public acceptance of, and
confidence in, administrative decisions.”).
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stitutional biases.?”® Thus, the California courts’ encouragement of
citizen and public agency participation in CEQA merely recognized the
same concerns apparent in the development of administrative law gen-
erally during this period.

4. Public Participation as a Democratic Ideal

At the same time, however, the courts considering CEQA issues
enunciated a related but somewhat different justification for the public
review requirements. This was a concern over the democratic rather
than purely environmental goals of the decisionmaking process. Courts
found that greater public access to decisionmaking procedures promotes
democratic goals by allowing the public increased insight into the envi-
ronmental values held by elected public officials. If citizens disagree
with those values, the courts have pointedly suggested that this disa-
greement can and should influence the political process. The dual pur-
pose of the public review process — its effect on the decision made as
well as its democratizing function — was articulated by the court of
appeal in Karlson v. City of Camarillo:**°

In reviewing an EIR a paramount consideration is the right of the public
to be informed in such a way that it can intelligently weigh the environ-
mental consequences of any contemplated action and have an appropriate
voice in the formulation of any decision. But the following principles must
also be considered. The EIR is not an action document. Its purpose is to

inform governmental decision makers and to focus the political process
upon their action affecting the environment . . . .

Perhaps the earliest allusion to a democratic justification is found in
the California Supreme Court’s No Oil opinion. In No Oil the court
observed that a major purpose of the EIR is “to demonstrate to an
apprehensive citizenry” that the agency in fact has analyzed and con-
sidered the implications of its decision.?*' The purpose for this demon-
stration was explained in Sutter Sensible Planning, Inc. v. Board of
Supervisors.** The appellate court held that including information in
an EIR “without being subject to the critical evaluation that occurs in
the draft stage” through public review “denied the plaintiffs the ‘oppor-
tunity to test, assess, and evaluate the data and make an informed judg-

2 See Asimow, supra note 228, at 574.

20 Karlson v. City of Camarillo, 100 Cal. App. 3d 789, 804, 161 Cal. Rptr. 260,
269 (1980) (emphasis added).

2! No Qil, Inc. v. City of Los Angeles, 13 Cal. 3d 68, 86, 529 P.2d 66, 78, 118 Cal.
Rptr. 34, 46 (1974).

#2122 Cal. App. 3d 813, 176 Cal. Rptr. 342 (1981).
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ment as to the validity of the conclusions to be drawn therefrom.’ *’2%3
One function of this information-gathering mechanism, then, is to pro-
mote a type of ‘“‘second-guessing” process by which citizens reach their
own conclusions about environmental impacts.

The courts also have articulated a view of how this information may
be used by the public should the ultimate decision result in damage to
the environment. In City of Rancho Palos Verdes v. City Council of
Rolling Hills Estates,”* the court concluded that the EIR should de-
scribe alternatives in sufficient detail to inform the public, “which will
respond to the action through the political process.” This theme was
also noted in People v. County of Kern,?®® in which the court observed
that only by carrying out the CEQA process “will the public be able to
determine the environmental and economic values of their elected and
appointed officials, thus allowing for appropriate action come election
day should a majority of the voters disagree.”

In sum, the courts view the EIR as both a tool to improve decisions
and as an adjunct of the political process. Both strands of reasoning
combine to account for the strong role the courts have taken in ensuring

that governmental agencies fully respond to public comments on draft
EIR’s.

5. The Usefulness of the Public Commenting Function

Because of the emphasis given to the commenting process, it is ap-
propriate to examine the effectiveness of that process. Any analysis of
the commenting function must consider comments submitted by the
public separately from those of governmental agencies. Because the
comments from these two groups serve different purposes, the examina-
tion may lead to different conclusions regarding their efficacy.

In practice, comments by members of the public appear to have had
mixed reviews. In some instances, comments have been used to pinpoint
serious environmental consequences that the agency may not have
wanted to emphasize. For example, in Twain Harte Homeowners Asso-
ciation, Inc. v. County of Tuolumne, the responses to comments dis-
closed that the county Board of Supervisors had chosen to make the
initial general plan designation of property as urban or nonurban de-
pend on the availability of water and sewage facilities. This was a sig-

™ Id. at 822, 176 Cal. Rptr. at 347 (quoting Appalachian Mountain Club v.
Brinegar, 394 F. Supp. 105, 121-22 (D.N.H. 1975)).

59 Cal. App. 3d 869, 892, 129 Cal. Rptr. 173, 185 (1976).

B3 39 Cal. App. 3d 830, 842, 115 Cal. Rptr. 67, 75 (1974).

¢ 138 Cal. App. 3d 664, 675-76, 188 Cal. Rptr. 233, 238 (1982).
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nificant admission in determining how the proposed general plan would
actually operate, since the availability of water and sewage facilities
was not the responsibility of the Board of Supervisors. Thus, the re-
sponse to public comments revealed that the Board had, in effect, dele-
gated the initial general plan designation to water and sewage agencies.

However, the effectiveness of the commenting function has been
questioned. A 1979 CEQA study found that the public contributed
comments only infrequently, although the study ascribed reasons for
this that did not denigrate the public commenting function.®” There
also have been complaints that comments from the public are poorly
focused, a result that should be expected given the lack of technical
capability of most citizens.?”® Finally, the cost of responding to com-
ments must be considered, since that cost may be significant for hotly
disputed proposals.

In sum, the public comment process appears to have had mixed re-
sults. But even if the critics are correct that citizen comments have
proved ineffective in contributing environmental expertise, that contri-
bution is not the sole measure of whether comments have been useful.
The other purpose of the commenting process, the service of democratic
ideals, must be considered. In that regard, the dialogue between agency
and citizen that the commenting function generates has ensured that
rationales behind governmental decisions are more carefully articulated,
particularly in the most controversial cases when public involvement is

27 SMALL & KNURST, INC., supra note 42, at 22. The study, citing 1974 data,
concluded:

The limited extent of public comment as well as the infrequency with
which it raised additional impacts or provided additional data can be in-
terpreted in at least two ways. First, local agencies or project proponents
are identifying most environmental impacts of potential public concern
and are treating them in sufficient detail to preclude the public raising
additional impacts or providing additional data. Second, public concern
with the CEQA process has diminished to the point where only the most
controversial projects are subject to critical public analysis of EIRs.
1d.

2** Guideline § 15204 attempts to guide citizens in their review of draft EIR’s. The
section suggests a focus on the sufficiency of the document in identifying and analyzing
possible environmental impacts and on mitigation measures and ways to avoid those
impacts. It further notes that comments “are most helpful when they suggest additional
specific alternatives or mitigation measures that would provide better ways to avoid or
mitigate.” Reviewers should explain the basis for comments and submit data or refer-
ences whenever possible. CAL. ADMIN. CoDE tit. 14, § 15204 (1983). The comment by
the Guideline preparers that accompanies this section states that “{t}he poorly focused
comments that have been common in the EIR review process up to now show that there
is a need for this kind of guidance.”
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widespread.

6. The Usefulness of the Agency Commenting Function

The comments submitted by public agencies on environmental docu-
ments present different considerations. There are two situations in
which a public agency may submit comments on draft environmental
documents: when the agency is acting as a “responsible agency,”?*® that
is, the agency must approve a project but is not charged with preparing
the EIR for it; and when the entity by commenting is merely lending
its presumed expertise to the preparation of the document but has no
approval power over the project. The performance of agencies in both
situations has been criticized.**°

If the agency is acting as a responsible agencyj, it first receives a “no-
tice of preparation.”?! This notice requests the agency to list its specific
environmental concerns with the project. If the public agency responds
properly, the necessity for submitting critical comments on the EIR at a

#% CAL. PuB. Res. CobE § 21069 (West 1977) defines a “responsible agency” as “a
public agency, other than the lead agency, which has responsibility for carrying out or
approving a project.” The “lead agency” is the public agency that “has the principal
responsibility for carrying out or approving a project which may have a significant
effect upon the environment.” Id. § 21067; see Citizens Task Force v. Board of Harbor
Comm’rs, 23 Cal. 3d 812, 591 P.2d 1236, 153 Cal. Rptr. 584 (1979) (Port of Long
Beach was first agency to act on the project and became the lead agency; Public Utili-
ties Commission was found to be a responsible agency); Bakman v. State Dep’t of
Transp., 99 Cal. App. 3d 665, 160 Cal. Rptr. 583 (1979) (city’s department of trans-
portation was lead agency with primary responsibility for preparing EIR; State De-
partment of Transportation was a responsible agency); see also CAL. ADMIN. CODE tit.
14, §§ 15367, 15381 (1983). If there is a dispute between the parties over which agency
is to act as the “lead agency,” the dispute may be submitted for decision by the Office
of Planning and Research (OPR). /d. § 15053. OPR has promulgated a set of regula-
tions that it uses on those infrequent occasions when it must make this determination.
See id. §§ 16000-16041 (1978)..

20 See, e.g., STATE BAR CEQA REPORT, supra note 14, at 16.

M A “notice of preparation” is sent out by the lead agency to each responsible
agency informing them that an EIR will be prepared. The notice “shall provide the
responsible agencies with sufficient information describing the project and the potential
environmental effects to enable the responsible agencies to make a meaningful re-
sponse.”” CAL. ApMIN. CoDE tit. 14, § 15082(a)(1) (1983). The responsible agency
must respond within 45 days by providing the information requested to the lead
agency. The information must include “[t}he significant environmental issues and rea-
sonable alternatives and mitigation measures which the responsible agency will need to
have explored in the draft EIR.” Id. § 15082(b)(1)(A); see also id. § 15096 (“‘Process
for a Responsible Agency”; requiring responsible agency to respond to consultation by
the lead agency to assist it in preparing adequate environmental documents for a
project).
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later date is lessened, and at least some of the delay caused by respond-
ing to later comments will not occur. In practice, however, the agencies’
replies to the notices of preparation have been poor; indeed, one person
has termed them “worthless.”**?

Once the EIR is prepared it is circulated for public review, and the
responsible agency has the opportunity to submit comments. However,
the efforts being put into comments by responsible agencies have been
seriously questioned. A 1979 study concluded that the low frequency of
substantive comment from state responsible agencies and the limited
amount of useful additional data they provide raises doubts regarding
the usefulness of responsible agency review of draft EIR’s.?** Still
others have decried “standardized comments that many times are unre-
lated to the particular project” under consideration.?**

Even if a public agency is not acting as a “responsible agency” and
has no approval power over the project, the State EIR Guidelines en-
courage agencies to participate in the review process by submitting
comments on draft EIR’s. If a project is of “statewide significance,”** a

22 Section-by-Section Discussion of Proposed Amendments to the State EIR Guide-
lines, CaL. EIR MonITOR, July 12, 1979, at 4 (“Experience so far has been that
notices of preparation have generally provided too little information about projects.
Even when a notice provided more information, however, the responses to the notice
have generally been worthless.”); see also Response to Consultation, CaL. EIR Moni-
TOR, Nov. 30, 1978, at 2 (“Lead agencies have received a variety of responses to notices
of preparation. The responses range from no response at all to responsible agencies
sending back a blank application form and saying they need all the information re-
quested on the application”); Statement of Andi Adams to Cal. State Bar Comm. on
the Environment 13 (July 15, 1983) (discussing “several major EIR’s where the agen-
cies notified in the NOP process have commented on the Draft EIR when they have
not commented in the NOP process, or where the agencies have commented differently
on the Draft EIR than they have commented in the NOP Process.”) (copy on file with
author); Bass, supra note 11, at 5 (“The Notice of Preparation . . . has been subject to
extensive criticism because the comments received during the 45 days review period are
not often worth waiting 45 days to receive.”).

2 SmaLL & KNURST, INC., supra note 42, at 24, The study continued: “Two sur-
vey agencies expressed the opinion that state responsible agency comment was substan-
tive, while seventeen survey agencies felt that state agency comment was not substan-
tive.” Id.; see also id. at 35 (“[S]tate agency comment is, in general, unspecific and of
little assistance in treating regional and cumulative impacts. Many local agencies view
the comments received from state responsible agencies as nonsubstantive in nature and
not worth the delay involved in waiting for State Clearinghouse review.”).

24 Letter from Dean H. Park, Director of Energy Affairs, Sacramento Municipal
Utility Dist., to Norman E. Hill, Assistant Secretary for Resources (Sept. 17, 1982)
(suggesting that the State Clearinghouse screen comments received from responsible
agencies on draft EIR’s).

#> CAL. Pus. REs. CopE § 21083 (West Supp. 1984) requires that the State EIR
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local government must send the environmental document for review
through the State Clearinghouse. The Guidelines also authorize “any
public agency” to submit comments concerning the environmental ef-
fects of a project being considered by a lead agency.**¢

In some instances, comments by public agencies have been useful.
For example, in County of Inyo v. City of Los Angeles’ the State
Water Resources Control Board submitted what a court later termed
an “authoritative comment.” The comment focused on what the Water
Board believed was an imiproper formulation of the project by the city.
If the city had heeded the Board’s concern, it could have avoided the
challenge ultimately upheld by the court.?**

Once again, however, the overall utility of this process has been
questioned severely. Doubts have been raised about the expertise of in-
dividuals employed by agencies to draft comments, and some have sug-
gested that certain public agencies may forego the opportunity to com-
ment, only to raise the same issue at a later date.?*® Further, the fact
that circulation of EIR’s to state agencies through the State Clearing-
house requires a forty-five day period has been cited as a delaying fac-
tor in the regulatory process, albeit not a critical one.>*°

Guidelines include criteria for public agencies to use in determining when a proposed
project is of sufficient statewide, regional, or areawide significance that it should be
submitted to a state agency review for notice and comment prior to completion of an
EIR or negative declaration. The criteria established by the Resources Agency for com-
ments are set forth in § 15206 of the Guidelines. CaL. ADMIN. CODE tit. 14, § 15206
(1983).

#¢ Section 15044 of the Guidelines states that “[a]ny public agency or other person
or entity may submit comments to a lead agency concerning any environmental effects
of a project being considered by the lead agency.” CAL. ADMIN. CODE tit. 14, § 15044
(1983).

*7 County of Inyo v. City of Los Angeles, 71 Cal. App. 3d 185, 198, 139 Cal. Rptr.
396, 405 (1977).

248 Id.

»° See, e.g., Beckman & Prairie, A Guide to Obtaining Required Regulatory Ap-
provals for New Industrial Facilities in California, 17 SaN DiEGo L. REv. 979, 1002
(1980):

[Tt is not uncommon for an agency, such as the ARB [Air Resources
Board] to make few or no comments on a draft EIR when it is initially
circulated, but subsequently to object to the issuance of a permit by the
local AQMD based on grounds that could and should have been raised at
the draft EIR stage.
There are, however, some indications that the quality of comments has improved. See
Cleary v. County of Stanislaus, 118 Cal. App. 3d 348, 173 Cal. Rptr. 390 (1981).

#0 Legislation passed in 1983 shortened the review period for negative declarations

reviewed through the State Clearinghouse from 45 to 30 days. Act of Sept. 9, 1983, ch.
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Given this criticism, some have suggested reconsideration of the role
of public agency comments.?*' One obvious remedy would be to limit
the scope of comments by responsible agencies that must approve a
project to include only those impacts falling within the agency’s statu-
tory concerns.*? For example, a responsible agency whose statutory du-
ties concerned water pollution would have to limit any comments on an
EIR to this area of expertise. This limitation would be consistent with
the 1977 Amendment to CEQA allowing responsible agencies approv-
ing a project to consider only the environmental effects of those activi-
ties involved in a project that the agency is required by law to approve
or carry out.?*’

With respect to comments by public agencies not acting as responsi-
ble agencies, a strong case exists for eliminating the requirement of
consulting state agencies on all projects of “statewide significance.”?*
Instead, the burden could be placed on those agencies interested in a
particular project to request the EIR in the same manner as other citi-
zens to comment on it. Further, public agencies that do comment on
projects should be required to limit their comments to their specific ar-
eas of expertise. Granting free reign for the agency to comment on is-
sues outside its expertise makes little sense.

Finally, state agencies should justify the need for the lengthy forty-
five day review period on all EIR’s. Unless strong reasons are made for
retention, that period should be shortened to coincide with the period to
which all other reviewers must adhere.

These changes would be consistent with the purpose of the comment-
ing process discussed above. Of the two policy rationales underlying the
commenting process -— review as a means of improving environmental
decisionmaking and as a means of improving democratic participation

688, § 1, 1983 Cal. Legis. Serv. 3999, 4000 (West) (codified at CAL. PuB. Res. CODE
§ 21080.4 (West Supp. 1984)).

»! See STATE BAR CEQA REPORT, supra note 14, at 18-22.

%2 The State Bar CEQA Report adopts this recommendation, stating that CEQA
should be amended “to require both responsible and other agencies commenting on
EIRs to (1) limit their comments to the area of expertise possessed by that agency, and
(2) ensure that their comments are supported by specific documentation.” Id. at 21-22.

Assembly Bill 2583, Act of Sept. 28, 1984, ch. 1514, § 9, 1984 Cal. Legis. Serv. 161,
166, was passed after this Article was completed. Section nine declares that a responsi-
ble agency or other public agency shall only make substantive comments regarding
those activities involved in a project that are within an area of expertise of the agency,
or that the agency must carry out or approve. The legislation further mandates that the
comments must be supported by specific documentation.

3 See CAL. PuB. REs. CopE § 21002.1 (West Supp. 1984).

¢ See supra notes 239-40 and accompanying text.
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— only one applies to public agency comments. There is no implicit
democratic “good” in allowing state agencies to comment on environ-
mental documents and requiring responses to those comments. With re-
spect to the applicable policy, the improvement of environmental man-
agement, public agencies — particularly those at the state level with
expertise in specific fields — undoubtedly could contribute needed ex-
pertise to local projects. But the extent of that contribution depends
upon the resources committed and efforts expended by those agencies.
To date, the resources and efforts often have been insubstantial.

V. THE SussTANTIVE EFFecT oF CEQA

Speculation about both CEQA and NEPA has always centered on
whether the laws, in addition to their procedural impact reporting re-
quirements, constrain substantive agency decisionmaking by requiring
rejection of environmentally damaging projects.*® The United States
Supreme Court, in Strycker’s Bay Neighborhood Council, Inc. wv.
Karlen,* held that NEPA had a minimal role in substantive decistons.
The extent of CEQA’s substantive effect, on the other hand, is still not
fully resolved. However, the absence of many judicial decisions address-
ing substantive agency duties under the Act may give some indication
concerning the practical effect of the law’s substantive mandate.

A. The Development of CEQA’s Substantive Provisions

The origins and development of CEQA'’s substantive provisions are
well-documented.”” The early debate focused on the expression of leg-

23 See T. SCHOENBAUM, ENVIRONMENTAL Law AND PoLicy 194 (1982); Com-
ment, The Least Adverse Alternative Approach to Substantive Review Under NEPA,
88 Harv. L. Rev. 735 (1975).

¢ 444 U.S. 223 (1980). The United States Supreme Court declared:

[Olnce an agency has made a decision subject to NEPA’s procedural re-
quirements, the only role for a court is to insure that the agency has con-
sidered the environmental consequences; it cannot “interject itself within
the area of discretion of the executive as to the choice of the action to be
taken.” :
Id. at 227-28 (quoting Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976)). Thus,
at least as far as enforceability by a court is concerned, the substantive effect of NEPA
is very limited.

»7 See Robie, California’s Environmental Quality Act: A Substantive Right to a
Belter Environment, 49 L.A.B. BuLL. 17 (1973); Seneker, The Legislative Response to
Friends of Mammoth — Developers Chase the Will-O’-the-Wisp, 48 CaL. S1. B.J. 127
(1973); Comment, Substantive Enforcement of the California Environmental Quality
Act, 69 CaLrr. L. Rev. 112 (1981); Comment, Aftermammoth: Friends of Mammoth
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islative intent in the original enactment of Public Resources Code sec-
tion 21001(d) that one purpose of CEQA was to “[e]nsure that the
long-term protection of the environment shall be the guiding criterion
in public decisions.”*® This was one factor leading to the California
Supreme Court’s famous dicta in the Friends of Mammoth decision that
“[o]bviously if the adverse consequences to the environment [described
in the environmental impact report} can be mitigated, or if feasible ai-
ternatives are available, the proposed activity . . . should not be
approved.”’?*

Two years later in Burger v. County of Mendocino,*® the court of
appeal vacated the approval of an eighty-unit motel that threatened in-
jury to a rare pygmy forest. The decision rested on the procedural
ground that the county offered no explanation or evidence indicating
why the adverse impacts listed in the EIR had been rejected. The court
also noted the absence of evidence that the reduction of the motel from
eighty to sixty-four units, or relocation of some units as suggested in the
EIR, would make the project unprofitable.?' The court did not specify
what type of explanation or evidence would justify the project’s ap-
proval. However, since the agency had plainly considered the impact
report, the decision stands for the proposition that mere consideration
of environmental impacts — apparently all that is required by
Strycker’s Bay — is insufficient.

The court of appeal in San Francisco Ecology Center v. City &
County of San Francisco®® also attempted to explain CEQA’s substan-
tive requirements. After recognizing that the legislature contemplated
approval of some projects adversely affecting the environment, the court
found that a project’s benefits must be weighed against its environmen-
tal risks.?** However, the values would not be evenly weighted; CEQA
required decisionmakers to assign greater priorities to environmental
values than economic needs.?**

and the Amended California Environmental Quality Act, 3 EcoLocy L.Q. 349
(1973).

28 CaL. Pu. REs. CobpE § 21001(d) (West Supp. 1984) (emphasis added).

% 8 Cal. 3d at 263 n.8, 502 P.2d at 1059 n.8, 104 Cal. Rptr. at 771 n.8.

20 45 Cal. App. 3d 322, 119 Cal. Rptr. 568 (1975).

%1 Id. at 326-27, 119 Cal. Rptr. at 570. The parties had fully briefed the legal
issues concerning the substantive effect of CEQA, but the court declined to address
them and instead vacated the decision essentially because no explanation was given for
rejecting the information in the EIR. Id. at 327, 119 Cal. Rptr. at 570.

%62 48 Cal. App. 3d 584, 122 Cal. Rptr. 100 (1975).

23 Id. at 589, 122 Cal. Rptr. at 103.

%4 Id. at 591, 122 Cal. Rptr. at 104.
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Against this background, in 1976 the California Legislature passed
amendments to the Act affecting its substantive content.’*® An explicit
substantive policy for CEQA was articulated: public agencies should
not approve projects as proposed if there are feasible alternatives or
feasible mitigation measures available that would substantially lessen
the significant environmental effects of such projects.** However, if
“specific economic, social, or other conditions make infeasible such
project alternatives or mitigation measures,” individual projects may
still be approved.’

In these amendments the legislature required a two-step approach.
The public agency first identifies environmental impacts and deter-
mines whether there are alternatives or mitigation measures that would
avoid the project’s impacts. In the second step, the agency broadens its
analysis. Still focusing on alternatives and mitigation measures, it deter-
mines whether they are “feasible” by considering economics, social fac-
tors, and “other conditions.” If the public agency can point to specific
conditions supporting infeasibility, these alternatives and mitigation
measures may be found infeasible, and the balance tilted toward
development.¢®

Two factors stand out in this scheme. First, once environmentally
superior alternatives or mitigation measures are identified, the analytic
emphasis shifts from the project itself to consideration of these alterna-
tives and mitigation steps. In other words, the economic, social, or other
conditions supporting the original proposal become irrelevant; rather,
the focus is on alternatives and mitigation measures identified in the
EIR. Second, CEQA is vague about what facts can make an alternative

25 Act of Sept. 28, 1976, ch. 1312, 1976 Cal. Stat. 5888.

%6 CAL. PuB. REs. CobpE § 21002 (West Supp. 1984) reads in full:
The Legislature finds and declares that it is the policy of the state that
public agencies should not approve projects as proposed if there are feasi-
ble alternatives or feasible mitigation measures available which would
substantially lessen the significant environmental effects of such projects,
and that the procedures required by this division are intended to assist
public agencies in systematically identifying both the significant effects of
proposed projects and the feasible alternatives or feasible mitigation mea-
sures which will avoid or substantially lessen such significant effects. The
Legislature further finds and declares that in the event specific economic,
social, or other conditions make infeasible such project alternatives or such
mitigation measures, individual projects may be approved in spite of one
or more significant effects thereof.

27 Id.

268 Id.
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or mitigation measure infeasible.®® Arguably, a wide variety of
nonenvironmental factors would seem to suffice since they would fit
within the elastic phrase “other considerations.”

To institutionalize this substantive policy, the legislature also re-
quired public agencies to make certain findings of fact when approving
projects. If an EIR identifies significant effects, the project can be ap-
proved only if the agency makes findings that the significant environ-
mental effects have been mitigated or avoided, or that “specific eco-
nomic, social, or other considerations make infeasible” the mitigation
measures or alternatives.””” The findings requirement applies to all
public agency actions, whether quasi-legislative or quasi-judicial, a de-
parture from the normal rule that findings are necessary only when a
public agency acts in its adjudicating capacity.?” .

* The statute merely authorizes a finding that specific economic, social, or “other
considerations” make infeasible the mitigation measures or project alternatives, Id. §
21081 (West 1977).

¥ The findings requirement is contained in CaL. Pub. REs. CopE § 21081 (West
1977):

Pursuant to the policy stated in Sections 21002 and 21002.1, no public
agency shall approve or carry out a project for which an environmental
impact report has been completed which identifies one or more significant
effects thereof unless such public agency makes one, or more, of the fol-
lowing findings:

(a) Changes or alterations have been required in, or incorporated into,
such project which mitigate or avoid the significant environmental effects
thereof as identified in the completed environmental impact report.

(b) Such changes or alterations are within the responsibility and juris-
diction of another public agency and such changes have been adopted by
such other agency, or can and should be adopted by such other agency.

(c) Specific economic, social, or other considerations make infeasible the
mitigation measures or project alternatives identified in the environmental
impact report.

' Findings are required when an administrative agency acts in a quasi-judicial ca- .
pacity and its acts are reviewable under CaL. Civ. Proc. CopEe § 1094.5 (West Supp.
1984). If the agency is acting in a quasi-legislative capacity, review is conducted under
id. § 1085 (West 1980). See Topanga Ass’n for a Scenic Community v. County of Los
Angeles, i1 Cal. 3d 506, 522 P.2d 12, 113 Cal. Rptr. 897 (1974); Ensign Bickford
Realty Corp. v. City Council, 68 Cal. App. 3d 467, 137 Cal. Rptr. 304 (1977); BrinG-
ING THE GAP, supra note 109, at 2-3.
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B. Laurel Hills and Its Aftermath

1. The Laurel Hills Decision

Since the passage of the 1976 amendments, only one decision has
fully addressed CEQA’s substantive effect on a decision to approve a
project. The fact situation in Laurel Hills Homeowners Association v.
City Council*® provided an excellent test case for determining the ex-
tent of the Act’s substantive requirements. The city approved a subdivi-
sion map authorizing construction of ninety-five homes in a mountain-
ous area, rejecting the original 126 units requested by the developer.
The approval was made subject to a variety of mitigation conditions,
including actions taken to mitigate the project’s effects on traffic and on
land alterations from grading. The EIR for the project, however, ex-
plicitly found that a sixty-three unit cluster was an environmentally
superior alternative. In approving the ninety-five units, the city made
no finding that this alternative was infeastble.?”?

Plaintiff challenged the project, arguing that approval was inappro-
priate absent a finding regarding the feasibility of the sixty-three unit
cluster alternative. The appellate court rejected the argument, declaring
that no finding on the feasibility of a project alternative was necessary
“if the feasible mitigation measures substantially lessen or avoid gener-
ally the significant adverse environmental effects of a project.”?* The
court defined CEQA’s purpose as the prevention of avoidable damage
to the environment. In its view, if this could be accomplished solely
through the imposition of feasible mitigation measures, project alterna-
tives were irrelevant.”” The court went on to assert that under the
Friends of Mammoth rule, the agency could approve a project once its
significant adverse environmental effects “have been reduced to an ac-

¥2 83 Cal. App. 3d 515, 147 Cal. Rptr. 842 (1978).

7 Id. at 522, 147 Cal. Rptr. at 846.

4 Id. at 521, 147 Cal. Rptr. at 845. The court first found that Public Resources
Code §§ 21002 and 21002.1, which set out CEQA’s substantive policy, were applicable
to the Laurel Hills factual situation. The provisions themselves did not take effect until
1977, while the tentative tract map at issue in the case was approved one year earlier.
The legislation adopting §§ 21002 and 21002.1 explicitly refused to take a position on
whether the policies set forth in those statutes were merely declaratory of existing law.
Laurel Hills, 83 Cal. App. 3d at 520, 147 Cal. Rptr. at 845 (citing A.B. 2679, § 21).
The court, however, found them applicable because the language in the sections so
closely tracked the supreme court’s language in footnote eight of the Friends of
Mammoth decision.

7% Id. at 521, 147 Cal. Rptr. at 845.
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ceptable level — that is, all avoidable significant damage to the envi-
ronment has been eliminated, and that which remains is otherwise
acceptable.”?’

The decision can be criticized on two grounds. First, and most im-
portant, the court’s reasoning misapplies the fundamental Friends of
Mammoth precept. CEQA must be interpreted to provide the fullest
possible protection to the environment within the reasonable scope of
the statutory language.””” Thus, if two interpretations of statutory lan-
guage in the Act are possible, the court must choose the more environ-
mentally protective one. Curiously, the Laurel Hills court relied on this
statement in its decision.?’®

The statutory language at issue does have two possible constructions.
Public Resources Code section 21002 declares that the procedures re-
quired by CEQA “are intended to assist public agencies in systemati-
cally identifying both the significant effects of proposed projects and the
feasible alternatives or feasible mitigation measures which will avoid or
substantially lessen such effects.”?”®* Furthermore, Public Resources
Code section 21002.1 also speaks of the EIR’s purpose as indicating the
manner in “which “such significant effects can be mitigated or
avoided.”** The Laurel Hills opinion concentrates on what it terms
this ‘“alternative nature of mitigation measures and project
alternatives.”?®!

The alternative statutory constructions arise in a situation, such as
that presented by Laurel Hills, when there is a project with mitigation
measures and an alternative that reduces environmental damage more
than the mitigated project. Assuming the mitigated project and environ-
mentally superior alternatives are both feasible, the optional statutory
interpretations are (1) the agency has its choice — it can adopt either
the alternative or the originally proposed project as mitigated regardless
of which is more protective of the environment; or (2) the agency has
no choice. First it must examine the environmentally superior alterna-
tive, since that is the option that reduces the maximum amount of envi-
ronmental damage. It must adopt that alternative unless the agency

¢ Id. The court continued to comment: “In other words, CEQA does not mandate
the choice of the environmentally best feasible project if through the imposition of feasi-
ble mitigation measures alone the appropriate public agency has reduced environmental
damage from a project to an acceptable level.” Id.

" Friends of Mammoth, 8 Cal. 3d at 259, 502 P.2d at 1056, 104 Cal. Rptr. at 768.

% 83 Cal. App. 3d at 521-22, 147 Cal. Rptr. at 845-46.

7% CAL. PuB. Res. Cope § 21002 (West Supp. 1984) (emphasis added).

20 Id. § 21002.1(a) (emphasis added).

1 83 Cal. App. 3d at 520, 147 Cal. Rptr. at 845.

~
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finds it infeasible. If that alternative is infeasible, then the agency may
use its second priority, the project with mitigation measures, and must
adopt that unless infeasible.

The court rejected the second interpretation, stating that if this con-
struction were adopted, “the fundamental purpose of CEQA would be-
come the mandatory choice of the environmentally best feasible proj-
ect.”?®? Instead, the court permitted the agency to choose between the
two options providing the second possibility — the project with mitiga-
tion measures — reduced environmental damage to an “acceptable
level.”?®?

This approach directly contradicts the fundamental Friends of
Mammoth principle of CEQA interpretation. Given the two options,
the second provides the fullest possible protection; therefore, that inter-
pretation of the statutory language would have to be adopted.?*

Laurel Hills may also be criticized for its use of the open-ended term
“acceptable level.” The phrase is not found in the statutory language
and gives rise to the obvious question: what is an “acceptable level?”
The State EIR Guidelines have grappled with the problem, but the
current formulation only highlights the conceptual difficulty with
Laurel Hills. Section 15092 of the State EIR Guidelines provides that
a public agency shall not approve or carry out a project unless either all
significant effects have been eliminated or the agency has “(A) Elimi-
nated or substantially lessened all significant effects on the environment
where feasible . . ., and (B) Determined that any remaining significant
effects on the environment found to be unavoidable under Section
15091 are acceptable due to overriding concerns.”** Thus, according to

22 Id. at 520, 147 Cal. Rptr. at 846.
2 Jd. at 521, 147 Cal. Rptr. at 845-46.
¥ Another commentator has addressed this point:
H, as the petitioners argued and the court held, the 1976 amendments
were declaratory of preexisting laws as expressed in Friends of Mammoth,
that decision must be used to explain the meaning of the amendments.
Friends of Mammoth indicated that the new CEQA provision should be
read to require that either a preferable alternative or mitigation measures
be chosen, whichever provides the “fullest possible protection,” so long as
the chosen method is feasible. If avoidable damages can be prevented by
going beyond the mitigation measures to the original proposal by selecting
the environmentally preferable alternative, as may be the case in most cir-
cumstances, this must be done. This is a far cry from the Laurel Hills
court’s holding . . . .
Comment, CEQA’s Substantive Mandate Clouded by Appellate Court, 8 ENVTL. L.
Rep. 10,208, 10,210 (1978).
2% CaL. ApMIN. CopE tit. 14, § 15092(b)(2) (1983) (emphasis added).
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the Guidelines the “acceptable level” is whatever remaining level of
impacts the agency determines is acceptable after it has eliminated or
lessened other effects when feasible.

The difficulty with this analysis is that, in Laurel Hills, the public
agency never carried out the requirement of subdivision (A). The EIR
explicitly found the sixty-three unit condominium cluster alternative
was environmentally superior. Accordingly, in the words of the Guide-
lines, that alternative would have “eliminated or substantially lessened”
the environmental effects.”® The only question was whether it was fea-
sible, and petitioners’ central claim was that its feasibility was never
examined. “Petitioners argue . . . that in this case the city violated
CEQA because it did not find that specific conditions made infeasible
the environmentally superior 63 unit cluster-condominium project iden-
tified in the environmental impact report.”’?*” The court explicitly found
that such a finding was unnecessary.?*®

As a result, the Guidelines’ formulation of how the term “acceptable
level” fits into the CEQA analysis does not conform to Laurel Hills.
The term remains open-ended. As long as some mitigation occurs, the
level of environmental damage remaining can be deemed “acceptable”
by a public agency, and the project may be approved despite the exist-
ence of an environmentally superior alternative.

2. Future Litigation Over Substantive Issues

Given the uncertainty generated by the Laurel Hills reasoning,”
one might have expected other litigation on the same general issue of
CEQA’s substantive effect. However, while subsequent cases have ad-
dressed the findings requirement established by Public Resources Code
section 21081,° no cases have concerned the substantive effect of the
Act. The paucity of litigation suggests that plaintiffs perceive substan-
tive causes of action as difficuit ones to win.

#e 1d. § 15092(b)(2)(A).

*7 Laurel Hills, 83 Cal. App. 3d at 520, 147 Cal. Rptr. at 845.

2% Jd. at 520, 147 Cal. Rptr. at 844.

* The comments to § 15092 of the State EIR Guidelines observe that when the
draft Guidelines were sent out for public review, the responses received “reflected a
great deal of uncertainty about the concept of an ‘acceptable level.’”

#° This requirement was not applicable in Laurel Hills since the procedural formal-
ity was not in effect when the city approved the project. See Residents Ad Hoc Stadium
Comm. v. Board of Trustees, 89 Cal. App. 3d 274, 282, 152 Cal. Rptr. 585, 590
(1979) (“Section 21081 was approved by the legislature on September 28, 1976, and
became operable January 7, 1977; the Trustees made their determination on May 26,
1976. The Trustees’ failure to make findings was consistent with then-existing law.”).

HeinOnline -- 18 U.C. Davis L. Rev. 266 1984-1985



1984] Judicial Development of CEQA 267

That view is probably accurate for several reasons. First, until recent
years many EIR’s — unlike the explicit report prepared by the City of
Los Angeles in the Laurel Hills case — failed to clearly identify what
alternatives were environmentally superior.”' This reluctance is espe-
cially understandable, if not excusable, in EIR’s prepared by consult-
ants under contract to a project applicant. However, without the identi-
fication of a specific environmentally superior alternative, litigants
taking the position that a project should have been disapproved because
there was a feasible alternative could not succeed.??

The other likely reasons for the lack of litigation over substantive
issues are more subtle; they raise questions concerning the utility of a
substantive cause of action as a means of protecting the environment. A
chief difficulty in applying CEQA’s substantive provisions lies in the
nature of what is an environmentally superior alternative. In many in-
stances, an alternative reducing the density of a proposal necessarily
will be environmentally superior, since a smaller project almost always

»1 In 1979 the Resources Agency first proposed amending the State EIR Guidelines
to require that an EIR identify an environmentally superior alternative. The reason
given for proposing the change was that “[a]n environmentally superior alternative is a
good point of reference for analyzing alternatives to the project” and this would pro-
mote interchangeability with environmental impact statements prepared under NEPA.
CAL. EIR MONITOR, July 24, 1979, at 6. The statement of reasons also noted that
“{iln most cases it would be all too easy to use the no-project alternative as the environ-
mentally superior alternatives [sic].” Accordingly, the amendment provided that when
the environmentally superior alternative was listed as the no-project alternative, the
document also should list another environmentally superior alternative. Id. The regula-
tion adopted stated in pertinent part that “[if] the environmentally superior aiternative
is the ‘no project’ alternative, then the EIR shall also identify an environmentally supe-
rior alternative among other alternatives.” CAL. ADMIN. CODE tit. 14, § 15143(d) (cur-
rently CaL. ADMIN. CoDE tit. 14, § 15126(d)(2) (1983)).

#? The difficulty is illustrated by a situation arising prior to the comprehensive revi-
sion of the State EIR Guidelines undertaken in 1982-83. In its comment to § 15126,
the Resources Agency noted that “some agencies have directed their EIR writers not to
label effects as significant,” proposing instead to reserve decisions concerning whether
- an impact is “significant for the decision making body itself.” The Guidelines preparers
objected to this, reasoning that because CEQA requires an EIR to analyze the signifi-
cant effects of a project, the selection of an impact for analysis by implication identifies
that impact as significant. This occurs before the EIR reaches the decisionmakers. Id.
The Resources Agency also commented that because the lead agency preparing the EIR
must make a finding on each significant effect, the document must contain designations
of significance. However, the statement notes that the decisionmaking body retains the
power to change those designations if it wishes, citing Cleary v. County of Stanislaus,
118 Cal. App. 3d 348, 173 Cal. Rptr. 390 (1981). A consultant under contract to a
developer (or even to the public agency itself) would have great difficulty refusing to
comply with such an order.
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reduces at least some of the original proposal’s environmental im-
pacts.” But, under this reasoning, there is no logical end to the “re-
duced alternatives” that will be environmentally superior. Reduction in
size will produce a reduction in impacts until the alternative of “no
project” is reached.

Fairness issues also make enforcement of CEQA’s substantive provi-
sions through the judicial process difficult. If the project applicant is a
developer proposing construction at a specific site, the EIR could sug-
gest another location as an environmentally superior alternative. How- -
ever, if that other location is not owned by the project applicant, disap-
proval of the chosen location would mean dropping the project. A
court’s view of the reasonableness of that result might cause a potential
plaintiff to think twice about raising it.

Another fairness issue concerns the nature of a project’s environmen-
tal impacts that cause an alternative to the project to be environmen-
tally preferable. Often the original proposal’s impacts are regional and
thus only partly caused by the project itself. Traffic impacts fit into this
category. For example, in Laurel Hills the EIR recognized traffic as a
significant impact, but observed that this was a regional problem.?*
The need to argue that disapproval of a project should occur because of
impacts mostly generated by previous project approvals is defensible
from an environmental perspective. However, a court might balk at
finding a substantive violation on the grounds that regional impacts re-
quire disapproval of the project.

A final and perhaps most significant factor concerns the rigor of the
CEQA substantive standard. The Act sets forth a policy that alterna-
tives or mitigation measures reducing environmental impacts should be
adopted unless they are infeasible. The extent to which information in
an impact report constrains an agency from approving a proposal
therefore turns on the agency’s ability to find that alternatives and miti-
gation measures are infeasible. On this point CEQA’s definition of the
word “feasible” invests public agencies with wide discretion to deter-
mine that an alternative or mitigation measure is not feasible. The fac-
tors that can buttress a determination of infeasibility can be economic,

#3 See CaL. EIR MONITOR, July 24, 1979, at 6 (noting in a discussion of a pro-
posed change to Guidelines that it would be easy to use the no-project alternative as the
environmentally superior alternative); Comment, Substantive Enforcement of the
California Environmental Quality Act, 69 CaLIF. L. REv. 112, 132 (1981).

%4 83 Cal. App. 3d at 523, 147 Cal. Rptr. at 847 (“The regional traffic problem is
an issue of Citywide concern to which no adequate solution currently exists.”).
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social, or ‘“‘other considerations.”?”® Accordingly, the agency is con-
strained very little in its ultimate choice whether to approve a project,
whatever the impacts are.

Perhaps as a result of these factors, few cases have challenged ap-
proval of a project on the ground that CEQA’s substantive provisions
preclude this approval choice. Rather, cases have focused on procedural
issues, such as the adequacy of the EIR.#*¢ This is not to say, however,
that the substantive provisions of CEQA are useless. It only means that
the Act places wide discretion in the hands of public agencies to con-
sider environmental impacts in approving development approvals, and
that plaintiffs cannot easily challenge the exercise of that discretion in
court. In fact, the evidence does indicate that the CEQA process has
resulted in improved environmental protection. Projects have been
changed to reduce impacts through the use of mitigation measures ei-
ther negotiated with the developer or imposed by the agency as condi-
tions. As the State Bar’s CEQA Report comments, “[s]peakers also
noted that since the advent of CEQA projects are designed better,
largely because of modifications in the project and mitigation measures
undertaken to meet the concerns identified in the CEQA
documentation.”?”’

The costs incurred to reach this result are substantial, and the regu-
latory delay CEQA entails cannot be dismissed lightly. In any evalua-
tion of CEQA’s ultimate worth, these two factors must be weighed. But
the result itself, an improvement in environmental protection, seems
unquestionable.

While predictions concerning the course of future litigation are prob-
lematic, it may be significant that the characteristics identified above to
explain the lack of substantive CEQA decisions apply particularly to
one type of project — a land use development such as a subdivision. A
large number of projects considered at the local level fall in this cate-
gory. Although such projects are subject to these “fairness” considera-
tions, if the characteristics of the project in question differ from those of
a traditional land use development, enforcement of CEQA'’s substantive
provisions is more likely. If an EIR identifies an environmentally supe-

#: CAL. Pus. REs. CopE 21081 (West 1977).

2% See supra text accompanying notes 150-83.

#7 STATE BAR CEQA REPORT, supra note 14, at 7. The 1979 study, citing an
earlier work, found that approximately 60% of the adverse effects for which mitigation
is proposed in the EIR are in fact being mitigated. SMALL & KNURST, INC., supra note
42, at 29. The report also concluded that local agencies have difficulty dealing with
adverse impacts that are complex in nature, incremental in their effect, and regional in
their scope. Id. at 36.

HeinOnline -- 18 U.C. Davis L. Rev. 269 1984-1985



270 University of California, Davis [Vol. 18:197

rior alternative that is not merely a scaled-down version of the original
proposal and that does not involve a change in location, questioning the
feasibility of the alternative becomes more difficult.

The Owens Valley water litigation provides an example. That fac-
tual situation concerns a project designed to increase the amount of
water available for use in Los Angeles. However, alternatives may exist
that would meet the project’s goals while not raising the types of fair-
ness issues discussed above. In the second Inyo opinion, the appellate
court pointedly noted that the EIR had omitted “a tangible, foreseeably
effective plan for achieving distinctly articulated water conservation
goals within the Los Angeles service area.”?’® In the future, this type of
alternative, with the potential to fulfill entirely the goals of the project
proponents while at the same time reducing environmental damage,
would be an attractive case in which to test the substantive effect of
CEQA.»®

C. Implementing the Substantive Policy: The Findings Requirement

1. Failure to Make Findings

In contrast to the dearth of decisions challenging approvals on sub-
stantive grounds, a number of cases have litigated the procedural find-
ings requirement established by Public Resources Code section 21081.
As indicated above, this statute requires findings that alternatives or
mitigation measures are infeasible before a project with significant en-
vironmental impacts can be approved.’®

The law of findings in California is relatively settled since findings
are commonly required of public agencies. Perhaps because a body of
case law on findings is available, plaintiffs have often raised this is-

¢ County of Inyo v. City of Los Angeles, 71 Cal. App. 3d 185, 203, 139 Cal. Rptr.
396, 408 (1977). The court noted it was doubtful whether the EIR could fulfill
CEQA'’s demands without proposing “so obvious an alternative,” but also commented
that this alternative was one “freighted with costs other than dollars.” fd. Nonetheless,
the attorney for plaintiff in this litigation has expressed doubts about CEQA’s useful-
ness as a groundwater management tool. See Rossman & Steel, Forging the New Water
Law: Public Regulation of Proprietary Groundwater Rights, 33 Hast. L.J. 903, 904,
916-25 (1982).

#? Another situation might be a case when a reduction in the project to minimize
environmental damage occurs without otherwise conflicting with the project propo-
nent’s goals. See, e.g., Burger v. County of Mendocino, 45 Cal. App. 3d 322, 119 Cal.
Rptr. 568 (1975).

% See supra text accompanying notes 266-70.
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sue.’’ The simplest case, of course, is the situation in which the public
agency totally neglects to make any findings. That was precisely what
occurred in Cleary v.. County of Stanislaus.”*

The analysis in Cleary was straightforward. The EIR adopted by
the county identified certain significant environmental impacts caused
by the project, a general plan change from agriculture to planned devel-
opment. However, because section 21081 mandates findings if the
agency approves a project “for which an environmental impact report
has been completed which identifies one or more significant effects,”
the county erred by failing to adopt findings explaining why alterna-
tives to the project and mitigation measures were not feasible.’®®> The
same result was reached in Environmental Council of Sacramento v.
Board of Supervisors,* in which the Board voted to change the conclu-
sion of an EIR that certain impacts were “significant” to one stating
that the impacts in the document were “less than significant.” How-
ever, because the discussion in the EIR was not changed and still iden-
tified significant impacts, section 21081 findings regarding the feasibil-
ity of alternatives and mitigation measures remained necessary.’®

3" This development was predicted correctly in an article that appeared in early
1977, after the 1976 changes to CEQA (which included the addition of the findings
requirement of Public Resources Code § 21081), had taken effect. The article observed
that:

In the past, challenges have centered on the failure of the public agency to

prepare an EIR and on whether the EIR was adequate . . . . In the

future, the focus of CEQA litigation will probably shift to the issue of

whether the findings required by Section 21081 were made correctly and

whether they were supported by substantial evidence in the record . . . .”
Presentation to the City Attorney’s Division, League of California Cities, San Diego,
Cal. (October 18, 1976), reproduced in CaL. EIR MoNiTOR, Mar. 18[22), 1977, at 61
(citation omitted). The author commented that public agency attorneys would have to
practice additional preventive law to avoid litigation over findings. Id. at 62.

The importance of findings was stressed in comments by a consulting firm on pro-
posed revisions in the CEQA Guidelines in 1982. The author argued that because of
litigation, the findings sections of the Guidelines have become so important to the de-
fensibility of the decisionmaking process “that a whole new class of environmental doc-
uments has evolved, generally requiring the services of attorneys, to fully document the
actions of local decision-makers.”” He suggested that the Guidelines specify standards
for adequate treatment of findings. Letter from Larry Seeman to Norman E. Hill,
Assistant Secretary for Resources (Sept. 15, 1982).

%2 118 Cal. App. 3d 348, 173 Cal. Rptr. 390 (1981).

% Id. at 362, 173 Cal. Rptr. at 398.

% 135 Cal. App. 3d 428, 185 Cal. Rptr. 363 (1982).

5 Id. at 439, 185 Cal. Rptr. at 368. The court concluded that it was within the
power of the Board of Supervisors to make such a change because it is the decisionmak-
ing body of a public agency that is required to certify the EIR as completed and cited
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In short, the courts have treated the findings requirement established
by Public Resources Code section 21081 exactly as they have treated
other statutes requiring a public agency to make findings. Unless the
agency explains why an alternative or mitigation measure that would
reduce environmental damage was not adopted, the agency’s approval
will be invalidated.

2. Inadequate Findings

The development of CEQA findings law was further extended in
Village Laguna of Laguna Beach v. Board of Supervisors.’® Plaintiffs
challenged findings adopted by the Orange County Board of Supervi-
sors in approving a general plan amendment. The Board made a gener-
alized finding that “[s]pecific economic, social, technological or other
considerations make improbable the mitigation measures or project al-
ternatives identified to reduce the effects of some significant environ-
mental effects of the plan.”*®” A series of other findings attempting to
describe why adverse effects were being allowed to occur were also set
forth. These findings stated that the “no development” alternative could
mitigate those effects, but that this alternative was economically
infeasible.?*®

. The appellate court held the findings deficient in two respects. First,
Public Resources Code section 21081 requires the delineation of the
specific economic, social, or other considerations that “make infeasible
the mitigation measures or alternatives.”*®” The findings prepared by
the county addressed only one of the alternatives discussed in the EIR
and therefore were deficient.>'® At the same time, the Board’s explana-
tion that the project’s social benefits of providing housing, employment,

former Guidelines § 15085(g).

¢ 134 Cal. App. 3d 1022, 185 Cal. Rptr. 41 (1982).

7 Id. at 1033, 185 Cal. Rptr. at 47.

308 Id.

3 CAL. Pus. REs. Cobk § 21081 (West 1977).

1% The court stated that “there is no discussion of the other EIR alternatives and no
explanation of why the alternative that is mentioned is economically infeasible.” 134
Cal. App. 3d at 1034, 185 Cal. Rptr. at 47. The statute on its face requires a feasibility
finding on the alternatives whenever an EIR identifies significant impacts and does not
single out alternatives that reduce the environmental damage. In other words, the plain
meaning of the statute would also require findings for an alternative, such as the high
density alternative proposed in the Village Laguna EIR, which had greater environ-
mental impacts than the adopted proposal. The court’s statement that the Board erred
in not discussing the other EIR alternatives seemingly requires a finding as to all other
alternatives identified in the EIR.

HeinOnline -- 18 U.C. Davis L. Rev. 272 1984-1985



1984) Judicial Development of CEQA 273

and recreational opportunities “override the plan’s impact on non-
renewable resources” was declared insufficient. Although this finding
showed the general social considerations rendering the one alternative
-infeasible, it did not fulfill the requirement that findings set forth
enough detail to facilitate examination of the Board’s reasoning process
_ in reaching its determination.’"!

The Village Laguna reasoning is unassailable. The county’s failure
to make findings regarding the feasibility of all alternatives mentioned
in the EIR squarely contradicted the statutory command of section
21081. That section uses the plural “alternatives” in its mandate that
the feasibility of alternatives in an EIR be addressed.’'? Additionally,
the county’s failure to explain the infeasibility of the one alternative it
did address was objectionable under Topanga Association for a Scenic
Community v. County of Los Angeles,*® in which the supreme court
stated plainly that when an agency adopts findings it must also adopt-
“legally relevant subconclusions.” Their purpose is to bridge the gap
between the evidence in the record (here the content of the EIR and the
other evidence before the county) and the relevant statutory conclusion
(that the alternative was not feasible). In short, the Village Laguna
holding closely tracked earlier case law.

The reasoning of one other case involving the findings requirement is

' The State EIR Guidelines adopt the position that findings made pursuant to §
21081 must include “one or more written findings for each of those significant effects”
identified in the EIR, accompanied by a brief rationale for each finding. CAL. ADMIN.
Conpe tit. 14, § 15091(a) (1983) (emphasis added). The Resources Agency, in the com-
ment to this guideline, reasons that although the guideline is unclear whether a sepa-
rate finding must be made for each significant effect, separate findings should be re-
quired because the findings “may be different for each effect and because the facts to
support the findings would probably be different for each effect.”” The Agency further
opines that this approach was upheld in Cleary v. County of Stanislaus, 118 Cal. App.
3d 348, 173 Cal. Rptr. 390 (1981).

The agency is correct that the statute is not clear on this point. It only mandates that
if the EIR identifies significant effects, the agency must make one of several findings,
including that “specific economic, social or other considerations make infeasible the
mitigation measures or project alternatives identified in the environmental impact re-
port.” CaL. PuB. Res. Cope § 21081(c) (West 1977). Logic would dictate that the
agency’s interpretation is correct, since it may take a combination of alternatives and
mitigation measures to address all the significant impacts. Nonetheless, the Cleary case
did not endorse this interpretation. The court only stated that, given the adoption of an
EIR identifying significant impacts, “the Board was required to make one or more of
the findings set forth in section 21081.” 118 Cal. App. 3d at 362, 173 Cal. Rptr. at
397. There was no approval of the position taken in the Guidelines.

*? CaL. Pus. Res. Cope § 21081 (West 1977).

3 11 Cal. 3d 506, 516, 522 P.2d 12, 18, 113 Cal. Rptr. 836, 842 (1974).
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more troublesome. In City of Lomita v. City of Torrance,”'* a city un-
successfully sought to set aside the approval of a master plan for the
development of a municipal airport, apparently alleging that the section
21081 findings were inadequate. The respondent, a city adjacent to
Lomita, was required to adopt findings because the EIR concluded that
operating the airport would cause significant adverse environmental
impacts.>'* The findings themselves declared that these adverse effects
“mainly are found either not to exist, to be of short-term duration or
able to be mitigated as indicated in the report.”*'® They concluded that
even though some of these consequences could not be completely elimi-
nated, “the public interest generally would be served by adoption of the
plan as a matter of overriding public interest which outweighs any un-
mitigated impacts which may be generated thereby.”’"

At least on the face of the court’s decision, the section 21081 findings
fail to indicate either the ‘“changes or alterations required or incorpo-
rated into the project” that would mitigate or avoid the significant ef-
fects, or the specific considerations that make those mitigation measures
or alternatives infeasible. The court apparently approved the content of
the findings even though they suffer from the same defect condemned in
Village Laguna: failure to specify the facts that underlie the general
conclusion.’*®

314 148 Cal. App. 3d 1062, 196 Cal. Rptr. 538 (1983).

3 The trial court’s findings stated that the final EIR identified the significant ef-
fects of the Airport Master Plan, and that these effects were reduced to an acceptable
level. Id. at 1067, 196 Cal. Rptr. at 541.

3¢ Id. at 1071, 196 Cal. Rptr. at 544.

" The Board’s findings read as follows:

(a) The Environmental Impact Report has made known to the City Coun-
cil and all other affected persons all known possible environmental conse-
quences of the master plan, along with alternatives thereto and mitigation
measures therefor, and the same have been reviewed and considered by the
City Council.
(b) That the suggested adverse environmental effects of the plan raised in
the Environmental Impact Report, in the comments to the Environmental
Impact Report, in the revisions to the Environmental Impact Report and
comments thereto, mainly are found either not to exist, to be of short-term
duration or able to be mitigated as indicated in the report.
(c) That even though there may be some environmental consequences of
the plan which cannot be completely eliminated, the public interest gener-
ally would best be served by adoption of the plan as a matter of overriding
public interest, which outweighs any unmitigated impacts which may be
generated thereby.

Id. at 1071, 196 Cal. Rptr. at 544,

3% The court, after quoting the findings, stated only that “[ijn our view, no more
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The court’s discussion of this question may be dicta, as it is unclear
plaintiffs actually were alleging a violation of section 21081.2" If it is
not dicta, the court’s reasoning is suspect, since the opinion seems to
validate a set of findings that do not fulfill the statutory requirements
of Public Resources Code section 21081.

Because of the familiarity of attorneys with the concept of findings as
they are often reviewed under Code of Civil Procedure section 1094.5,
further development of case law in this area is almost certain to oc-
cur.’®® Four areas seem ripe for exploration. First, the mere adoption of
correctly framed findings will not ensure compliance with Public Re-
sources Code section 21081. The court in Village Laguna quoted the
supreme court’s Topanga decision for the proposition that there must
be disclosure of the “analytic route the agency traveled from evidence to
action.”?' The Topanga court also referenced the established adminis-

was required. The judgment appealed from is affirmed.” Id.

** The opinion set forth the City of Lomita’s contentions, summarizing in part the
city’s allegation that the EIR was prepared “without a specific finding by the Torrance
City Council that it was ‘completed in compliance with CEQA . . . and the state
Guidelines,” as required by 14 California Administrative Code § 15085(g).” Id. at
1068, 196 Cal. Rptr. at 542. Section 15085(g) at that time required the lead agency to
certify that the final EIR has been completed in compliance with CEQA and the state
Guidelines. CAL. ADMIN. CoODE tit. 14, § 15085(g) (repealed 1983). Because the re-
mainder of the City of Lomita’s contentions had nothing to do with the findings re-
quired by § 21081, it is unclear whether the validity of the findings was an issue before
the court and necessary to its decision.

*% One other appellate case, Markley v. City Council, 131 Cal. App. 3d 656, 182
Cal. Rptr. 659 (1982), discusses the findings requirement. In that case the court began
its analysis of the findings issue by noting that § 21081 “requires findings regarding
only significant environmental impacts identified in the EIR. None of the impacts cited
by appellant are so identified in the EIR.” Id. at 670, 182 Cal. Rptr. at 668 (emphasis
in original). However, the court later implied that some of the impacts were significant,
noting that the various documents “discussed the impact of the proposed project, deter-
mined the adverse environmental impacts to be insignificant or merely cumulative and,
even if cumulative, imposed feasible mitigation.” Id. at 671, 182 Cal. Rptr. at 669
(emphasis added). The court analyzed the record, concluding that “respondents found
that the adverse impacts, whether significant or not, were sufficiently mitigated; and
that further mitigation or alternatives were unfeasible.” Id. at 672, 182 Cal. Rptr. at
669.

Because the court never examined the specific findings adopted, stating only that
“environmentally superior but economically infeasible alternatives and mitigation meas-
ures are identified” in the findings, id. at 670, 182 Cal. Rptr. at 668, the court’s con-
clusions regarding the validity of the findings cannot be analyzed. In any event, the
court’s statement that there were no significant effects may mean that the remainder of
the discussion regarding findings is dicta.

! 134 Cal. App. 3d at 1035, 185 Cal. Rptr. at 48 (quoting Topanga, 11 Cal. 3d
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trative law principle that substantial evidence in the administrative re-
cord must support any findings made.?? Accordingly, evidence must be
included in the administrative record supporting any conclusions that
alternatives or mitigation measures are infeasible. The existence of that
evidence will probably be challenged by plaintiffs in the future.

Second, as noted above,’?® Public Resources Code section 21081 re-
quires the agency to list the reasons why the alternatives and mitigation
measures were not feasible, rather than the reasons why the project as
originally proposed was a feasible one. The temptation for the approv-
ing public agency is to draft a finding that expresses the “infeasibility”
of an alternative solely in terms of the reason why the project as pro-
posed is needed. Findings couched in those terms are likely to be
challenged.>*

A related area concerns whether the findings requirement will be
satisfied by generalized statements concerning the economy or social
conditions in the area. Section 21081 mandates a listing of the “spe-
cific” reasons why the alternative or mitigation measure is not feasible.
To the extent that the findings refer to reasons that might apply to any
project wherever located, rather than specifically to the project that the
agency is approving, it may be argued that the statute has been
violated.’®

Finally, we can expect litigation testing whether section 21081 re-
quires findings for each significant environmental impact identified in
an EIR. The statute is silent on this point, mandating findings only for
“alternatives and mitigation measures.”*? Since those alternatives and
measures are examined in the EIR solely for the purpose of alleviating
environmental impacts, it is logical that a finding may be needed as to
why an alternative or mitigation measure is infeasible for each of those
impacts. Because of the importance of this question, future litigation
will certainly raise this issue.

506, 515, 522 P.2d 12, 17, 113 Cal. Rptr. 836, 841 (1974)).

22 11 Cal. 3d at 514-15; 522 P.2d at 17; 113 Cal. Rptr. at 841.

323 See supra text accompanying notes 320-21.

224 See discussion of § 15091 accompanying the STATE EIR GUIDELINES, supra note
18 (agency must make ultimate findings, called for by the statute, on the feasibility of
alternatives and mitigation measures).

328 Public Resource Code §§ 21002 and 21081 both refer to “specific economic, so-
cial, or other conditions making a project infeasible.” CAL. Pu. REs. CoDE §§ 21002,
21081 (West Supp. 1984). Section 21002.1, in contrast, uses the phrase “economic,
social or other considerations” without the prefatory word “specific.” Id. § 21002.1
(West 1977).

326 CaL. PuB. Res. CopE § 21081 (West 1977).
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VI. THE CoOuURrTS, THE GUIDELINES, AND THE
ADMINISTRATION OF CEQA

Until this point, the Article has focused on the judicial treatment of
certain major issues arising under CEQA. The administration of
CEQA by public agencies has largely been beyond its purview.’”
However, a discussion of the judicial development of the Act would be
incomplete without addressing the role that the courts have played in
the development of the CEQA Guidelines. The judicial treatment of
those Guidelines has been significant in two respects: the weight that
the courts have accorded administrative interpretations of CEQA in-
cluded in the Guidelines and the effect of litigation on the administra-
tive process as that process is embodied in the Guidelines.

In both respects the judicial treatment of the Guidelines has been the
principal factor in what may be the single most important development
in CEQA administration: a dramatic shift of power away from local
discretion to the state level. In order to understand this, the role that
the Guidelines have played in the overall development of CEQA must
be summarized.

A. . The Increasing State Presence in CEQA Implementation

As the implementing procedures for CEQA have evolved, one unmis-
takable fact has emerged: state government’s role in administering the
Act has increased. This increase stems chiefly from the enormous ex-
pansion in the CEQA Guidelines since their original adoption. More
than any single factor, environmental impact reporting procedures are
now guided by a complex and detailed set of regulations adopted at the
state level.

The increasing state control of CEQA implementation is part of a
larger trend evident during the last decade in the environmental protec-
tion area. In the 1970’s, the legislature passed a variety of laws
designed to protect the environment that limited local government dis-
cretion. These include general planning laws,**® coastal protection stat-

321 Articles discussing the administrative process by which public agencies implement

CEQA’s provisions include: Bendix, A Short Introduction to the California Environ-
mental Quality Act, 19 SANTA CLARA L. Rev. 521 (1979); Hildreth, Environmental
Impact Reports Under the California Environmental Quality Act: The New Legal
Framework, 17 SANTA CLARA L. REv. 805 (1977); and Sahm, Project Approval
Under the California Environmental Quality Act: It Always Takes Longer Than You
Think, 19 SaANTA CLARA L. REV. 579 (1979).

328 See CAL. Gov't CoDpE §§ 65300-65761 (West 1983 & Supp. 1984). California
local governments are required to prepare a general plan to guide future development
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utes,’® and solid waste management controls.**® Some of these constrain
the local government’s substantive decisionmaking abilities, while others
include state-mandated procedures that local governments are required
to follow.»!

Although other measures are available to gauge the extent to which
the responsibility for CEQA implementation has shifted to the state
level, the simplest method is to examine the volume of the regulations
implementing the Act. The first set of draft “Guidelines for the Prepa-
ration and Evaluation of Environmental Impact Statements” under
CEQA, issued by the Secretary for Resources on June 21, 1971, to-
talled slightly over ten pages of single-spaced text.**> The Guidelines
were directed only at state agencies; no provisions were made for local
agency implementation.**’

By contrast, the State EIR Guidelines adopted by the Secretary for
Resources and effective August 1, 1983 are 198 pages long, including
the commentary to each guideline.”** These Guidelines, of course, are
fully applicable to local governments as well as to state agencies.’®

The Guidelines are the most important factor in the increasing state
dictation of CEQA implementation procedures. However, a number of

in that jurisdiction. Id. § 65300 (West 1983). Both subdivision approvals and zoning
must be consistent with that plan. Id. §§ 66473.5, 65860 (West 1977 & Supp. 1984);
see Save El Toro Ass’'n v. Days, 72 Cal. App. 3d 63, 140 Cal. Rptr. 59 (1977) (general
plan must contain all required elements to be legally sufficient); 67 Op. Cal. Att’y Gen.
75 (1984) (discussing the “diagram™ that must be included in the general plan).

29 See CaL. PuB. Res. CopE §§ 30000-31406 (West 1977 & Supp. 1984)
(California Coastal Act of 1976). The Act calls for the preparation of local coastal
programs that are to be approved by the State Coastal Commission. See id. §§ 30510-
30525.

30 See CAL. Gov't CODE §§ 66780-66784.4 (West 1983) (providing for County
Solid Waste Management Plans).

»! For a discussion of the constraints placed on local government in the housing
area, see Stone, A Legislalive Mandate for More Housing, L.A. Law, July-Aug. 1983,
at 34, 34 (legislature has “proceeded from expressing little more than an awareness of
a problem to imposing requirements that cities plan for regional housing needs and
justify planning decisions which limit housing opportunities.”); see also Beckman &
Prairie, A Guide to Obtaining Required Regulatory Approvals for New Industrial Fa-
cilities in California, 17 SAN Dieco L. Rev. 979 (1980).

32 OFFICE OF THE SECRETARY FOR RESOURCES, PROPOSED GUIDELINES FOR THE
PREPARATION AND EVALUATION OF ENVIRONMENTAL IMPACT STATEMENTS UNDER
THE CALIFORNIA ENVIRONMENTAL QUALITY ACT OF 1970 (June 21, 1971).

™ Id.; see also T. TRYZNA & A. JOKELA, supra note 11, at 21.

34 See SECRETARY FOR RESOURCES, TEXT OF ADOPTED AMENDMENTS WITH
STATEMENT OF REASONS (1983).

¥ CaL. ApMIN. Cobe tit. 14, § 15000 (1983).
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other factors have reinforced the state presence in the area. In addition
to publication of the Guidelines, the Resources Agency has also pub-
lished the California EIR Monitor.>** This publication, which until re-
cently provided notice of the availability of environmental documents
from throughout the state, has included expert commentary from the
editor on both environmental problems encountered in the implementa-
tion of CEQA and on judicial decisions.>* One county official termed
the EIR Monitor “the single most valuable statewide publication on
environmental activities,”**® and it has unquestionably served as a de-
vice to secure uniformity of implementation at the local government
level. Other significant state influences on the development of CEQA
have been the advisory role of the Office of Planning and Research
through the State Clearinghouse®”” and enforcement actions brought by
the California Attorney General.**

3¢ 1.11 CaLIFORNIA EIR MoNITOR (1974 to Pres.).

7 See, e.g., Bass, Preparing Joint Federal [ State Environmental Documents, CAL.
EIR MONITOR, Apr. 28, 1981, at 1; Senate Bill 2011 on Mitigation, CAL. EIR MoN-
ITOR, Dec. 17, 1982, at 1; Recent Court Decisions Dealing With CEQA, CaL. EIR
MONTITOR, Dec. 4, 1981, at 1. The case summaries and articles by the editor are nota-
ble for the high quality of their legal analysis.

3% Letter from Randall L. Abbott, Planning Director, County of Kern, to the Re-
sources Agency (Sept. 10, 1982) (“The Resources Agency should be required to publish
the EIR Monitor. It is the single most valuable statewide publication on environmental
activities . . . .”).

3 Guideline § 15023(c) requires OPR to administer the State Clearinghouse. OPR
also published the “Land Use Litigation Newsletter” on a monthly basis starting in
June 1980. This publication summarized recent litigation in the land use, environmen- .
tal, and local government fields, and contained other local government planning news.
Finally, in addition to publishing copies of CEQA and its Guidelines, OPR also made
available legislative summaries of pending bills. See, e.g., OFFICE OF PLANNING AND
RESEARCH, LEGISLATIVE SuMMARY 1982 (Dec. 1982).

10 Cases in which the Attorney General appeared as amicus in support of plaintiffs
include: Horn v. County of Ventura, 24 Cal. 3d 605, 596 P.2d 1134, 156 Cal. Rptr.
718 (1979); Bozung v. Local Agency Formation Comm’n, 13 Cal. 3d 263, 529 P.2d
1017, 118 Cal Rptr. 249 (1975); No Oil, Inc. v. City Council, 13 Cal. 3d 68, 529 P.2d
66, 118 Cal. Rptr 34 (1974); Friends of Mammoth v. Board of Supervisors, 8 Cal. 3d
247, 502 P.2d 1049, 104 Cal. Rptr. 761 (1972); Friends of “B” St. v. City of
Hayward, 106 Cal. App. 3d 988, 165 Cal. Rptr. 514 (1980); City of Santa Ana v. City
of Garden Grove, 100 Cal. App. 3d 521, 160 Cal. Rptr. 907 (1979); Whitman v.
Board of Supervisors, 88 Cal. App. 3d 397, 151 Cal. Rptr. 866 (1979); Shawn v.
Golden Gate Bridge Dist., 60 Cal. App. 3d 699, 131 Cal. Rptr. 867 (1976); Day v.
Glendale, 51 Cal. App. 3d 817, 124 Cal. Rptr. 569 (1975); Burger v. County of
Mendocino, 45 Cal. App. 3d 322, 119 Cal. Rptr. 568 (1975). Actions brought by the
Attorney General resulting in reported decisions include People ex rel. Younger v. Lo-
cal Agency Formation Comm’n, 81 Cal. App. 3d 464, 146 Cal. Rptr. 400 (1978) and
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The passage of CEQA in itself affected local autonomy to some de-
gree since before its enactment cities and counties generally were not
obligated to examine the environmental impact of their actions. Even
after the Friends of Mammoth decision,**' however, the extent of local
government’s discretion to implement the Act remained uncertain. That

would depend largely on the scope and enforceability of the state-pre-
pared CEQA Guidelines.

B. The Guidelines as Regulatory Mandates or Flexible Aids

The provisions of CEQA ensure that the state plays some role in its
implementation. Public Resources Code section 21083 directs the Office
of Planning and Research to prepare and develop guidelines to imple-
ment the Act.>*? These Guidelines must include criteria for determining
whether a proposed project has a “significant effect on the environ-
ment” and must require that a finding of significant effect be made in
several instances. The Guidelines are to be transmitted to the Secretary
for Resources, who is to adopt them using certain procedures for the
adoption of regulations established in the Government Code.**’

Although the statutory provision for adopting Guidelines at the state
level to aid both state and local decisions is, in itself, a significant shift
in power, the true reach of the Guidelines depends upon the weight
accorded to the specific provisions. Although section 21083 mandates
use of the same procedures for adopting the Guidelines that are used
for all state regulations,’** the fact that these implementation proce-
dures are termed guidelines raises a question about their binding effect
on local governments. Judicial treatment of the Guidelines has given

People v. County of Kern, 62 Cal. App. 3d 761, 133 Cal. Rptr. 389 (1976).

' See supra text accompanying notes 52-57.

¥2 CAL. Pus. Res. CopE § 21083 (West Supp. 1984) reads in pertinent part:
The Office of Planning and Research shall prepare and develop proposed
guidelines for the implementation of this division by public agencies. The
guidelines shall include objectives and criteria for the orderly evaluation of
projects and the preparation of environmental impact reports and negative
declarations in a manner consistent with this division.

The Office of Planning and Research shall develop and prepare the pro-
posed guidelines as soon as possible and shall transmit them immediately
to the Secretary of the Resources Agency. The Secretary of the Resources
Agency shall certify and adopt the guidelines pursuant to Chapter 3.5
{commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code . . . .

343 Id

344 Id‘
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them the equivalent effect of regulations, endorsing the increasing shift
in implementation power to the state level.

The leading case is City of Santa Ana v. City of Garden Grove,** in
which the principal issue before the court was whether a general plan
amendment constituted a project under CEQA. In deciding that ques-
tion in the affirmative, the court upheld a CEQA Guideline stating
that a general plan amendment was a project. The court declared that
section 21083 empowered the Resources Agency to adopt the State EIR
Guidelines as regulations. Most importantly, however, it also found
that “the contemporaneous construction of a statute by an administra-
tive agency charged with its administration and interpretation, while
not necessarily controlling, is entitled to great weight and should be
respected by the courts wunless it is clearly erroneous or
unauthorized.”**¢

The implications of this opinion with respect to the state’s role in
CEQA implementation are profound. The court concluded that, not-
withstanding the use of the term “‘guidelines” by the legislature, the
CEQA Guidelines would be viewed much the same as other regulations
adopted by administrative agencies. Accordingly, since CEQA was not
altogether clear about both its scope as well as its methods, the inter-
pretation of questions over CEQA’s applicability that are found in the
Guidelines likely would be conclusive. Since those interpretations were
made at the state level, the Santa Ana court effectively endorsed a shift
in power to that level.

Santa Ana was not the only decision to address the deference to be
accorded the Guidelines. A second decision issued by a different divi-
sion of the court of appeal less than two weeks after Santa Ana took a
less deferential approach to the Guidelines. In Karlson v. City of
Camarillo,*” the court stressed that the legislative choice of the word
“guidelines” was “very carefully selected” and termed the Guidelines
“indications or outlines to be followed, allowing for flexibility of action
and conduct of governmental agencies faced with what are frequently
complex and difficult decisions which could affect the environment.””**®
The opinion also declared that “the courts have followed the general
tenor of the Guidelines, indicating that they are subject to a construc-

5 100 Cal. App. 3d 521, 160 Cal. Rptr. 907 (1979).

¢ Jd. at 530, 160 Cal. Rptr. at 911. The court found this “is true particularly
where there has been continued public reliance upon and acquiescence in such interpre-
tations.” Id. at 530, 160 Cal. Rptr. at 912.

*7 100 Cal. App. 3d 789, 161 Cal. Rptr. 260 (1980).
» Id. at 804-05, 161 Cal. Rptr. at 269.
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tion of reasonableness and the court will not seek to impose unreasona-
ble extremes or to inject itself within the area of discretion as to the
choice of action to be taken.”**

While not directly contradicting Santa Ana, Karlson nonetheless
chose to emphasize the discretion remaining available to local agencies
even though the CEQA Guidelines to a large extent prescribe detailed
procedures local agencies are to follow. Despite this contrast in ap-
proaches, a third appellate decision purported to find the views of the
Guidelines in Karlson and Santa Ana consistent. In Rural Land Own-
ers Association v. City Council,”® the court first observed that the
Guidelines were subject to a construction of reasonableness, citing the
Karlson decision. It then cited Santa Ana in the same paragraph for
the proposition that “[w]hile the Guidelines allow for flexibility of ac-
tion within their outlines, they are not to be ignored. They are entitled
to great weight and should be respected by the courts unless they are
clearly erroneous or unauthorized.”*!

In fact, the two views of the Guidelines are not precisely the same.
The divergence can be traced back to the reasoning of the Karlson
opinion, in which the court cited a previous case, Residents Ad Hoc
Stadium Committee v. Board of Trustees,*® for the principle that the
Guidelines are subject to a construction of reasonableness. However,
the reference in the Residents case to a construction of reasonableness
was with respect to the content required of the EIR, not the weight to
be given the Guidelines. The Residents court was simply summarizing
the “rule of reason” concept regarding what is required in an EIR,*?
not passing judgment on the effect of the Guidelines. The Karlson
court took that language and applied it out of context.

Most of the decisions that have considered interpretations of CEQA
found in the Guidelines have given those interpretations the “signifi-
cant weight” called for by the Santa Ana decision.*** This has been
particularly true in cases involving the public review process, where the

*#* Id. at 8075, 161 Cal. Rptr. at 269.

% 143 Cal. App. 3d 1013, 1021, 192 Cal. Rptr. 325, 330 (1983).

¥ Id. at 1022, 192 Cal. Rptr. at 330.

*2 89 Cal. App. 3d 274, 152 Cal. Rptr. 585 (1979).

3 See supra text accompanying note 165.

¥4 See, e.g., Guardians of Turlock’s Integrity v. Turlock City Council, 149 Cal.
App. 3d 584, 594-95, 197 Cal. Rptr. 303, 309-10 (1984) (applying provisions in
Guidelines that require a project be submitted for statewide review); Brentwood Ass’n
for No Drilling, Inc. v. City of Los Angeles, 134 Cal. App. 3d 471, 504, 184 Cal. Rptr.
664, 671 (1982) (citing former guideline § 15084(b) as support for its conclusion that
appellants “overstate the effect of the substantial evidence test.”).

[
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Guidelines have ensured that comments by the public are solicited and
thoroughly considered by public agencies. As a result, the early laissez
faire approach to CEQA** is no longer followed.

This development generally has not been viewed as an unwelcome
one, nor should it be. Several factors support the need for a uniform set
of rules for public agencies to follow in implementing CEQA, a need
that only guidelines adopted at the state level can fulfill. First, CEQA
applies to both large and small local governments. Many of the smaller
local governments lack both the personnel and time to develop the ex-
pertise needed to administer such an increasingly complex law. Quite
naturally, they look to the state for guidance, and the Guidelines pro-
vide it. Second, the Act’s “degree of difficulty” factor is made greater by
the need to take court decisions into account. The State EIR Guidelines
provide needed legal expertise to institutionalize a response to numer-
ous appellate decisions.?*

Finally, the need for certainty among the regulated community is an
important concern. The Guidelines help ensure that an identical project
proposal will be treated with at least some degree of uniformity no
matter where the application is filed. Without the Guidelines, the spec-
ter exists that the CEQA process throughout the state would become
balkanized to a crippling degree.

In summary, the administration of CEQA is now largely dictated by
state regulations. While Public Resources Code section 21082 still re-
quires that local governments adopt “objectives, criteria and proce-
dures” for the evaluation of projects pursuant to CEQA,*" those
criteria must be consistent with the State EIR Guidelines.**® In fact, the
Guidelines themselves suggest that the local government may wish sim-
ply to adopt the State EIR Guidelines by reference, together with only
those additional procedures necessary to take into account local condi-

3 T. TryzNA & A. JOKELA, supra note 11, at 55.

¢ The Guidelines have been amended frequently, partly to account for new court
decisions. See, e.g., Proposed Change in the Regulations of the Resources Agency Deal-
ing with the California Environmental Quality Act, CAL. EIR MONITOR, June 18,
1981, at 1. The proposed amendment to § 15037(b)(5) was intended to take into ac-
ocount a recent court decision. Id. at 6.

37 CAL. Pus. REs. Cope § 21082 (West 1977); see also Starbird v. County of San
Benito, 122 Cal. App. 3d 657, 661, 176 Cal. Rptr. 149, 151 (1981) (county had
adopted guidelines pursuant to § 21082, which “became rules which must be fol-
lowed”); Bass, Adopting and Amending Local CEQA Procedures, CAL. EIR MoNI-
TOR, Aug. 13, 1982, at 1.

3¢ CAL. PuB. REs. Cope § 21082 (West 1977) (“The objectives, criteria, and proce-
dures shall be consistent with the provisions of this division and with the guidelines
adopted by the Secretary of the Resources Agency pursuant to Section 21083.”).
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tions.” As a result, the discretion available to local governments in
implementing the Act is quite limited.

C. The Problem of Complexity

The disadvantage to the increasing influence of the state-prepared
Guidelines is their complexity. The current level of technical detail in
the Guidelines is obvious upon even a cursory reading. For example,
over thirty-eight definitions of various words and phrases that are used
in the Guidelines are given.**® Even the courts have taken note of “the
complicated nature of CEQA and its Guidelines.”*!

The explanation for the enlargement of the Guidelines lies in part
with the courts. Responding to litigation initiated under CEQA, the
courts have issued a significant body of appellate decisions construing
the Act. The Guidelines have expanded to integrate these decisions as
they have been handed down. Further, the legislature sometimes has
responded to judicial opinions by passing amendments to the Act that
the Guidelines must then take into account.

However, other factors underlying the expansion of the Guidelines
are only tenuously related to CEQA litigation. Most important has
been the difficulties encountered by local government in the day-to-day
implementation of CEQA.*>** As implementation problems reached the

3% CAL. ApbMIN. CobE tit. 14, § 15022 (1983).

0 Jd. §§ 15350-15387.

! Whitman v. Board of Supervisors, 88 Cal. App. 3d 397, 418, 151 Cal. Rptr. 866,
878 (1979).

*? For example, during the 1980-83 period the following bills amending CEQA
have become law: (1) 1983: Assembly Bill 713 (CEQA exemption for Olympic games),
Assembly Bill 1462 (negative declarations), Assembly Bill 1488 (time limits for approv-
als), Assembly Bill 1701 (exemption for ports and prisons), Assembly Bill 1703 (copies
of EIR’s for legislators), Assembly Bill 1829 (tiering of EIR’s), Senate Bill 224 (time
period reduction for notice of preparation review from 45 to 30 days), Senate Bill 413
(extension of time limits for approval after EIR prepared), Senate Bill 417 (exemption
of second rental unit (“granny flats”) ordinances from CEQA), Senate Bill 422 (prison
exemption), Senate Bill 878 (waste discharge exemption for dairy farms); (2) 1982:
Assembly Bill 411 (exemption for response to a reduction in federal funds), Assembly
Bill 952 (archaeological standards for CEQA mitigation), Assembly Bill 1387 (reduc-
tion of housing units as mitigation measure), Assembly Bill 1858 (community plans
and CEQA compliance), Assembly Bill 3089 (exemption for land boundary settle-
ments), Assembly Bill 3647 (exemptions for passenger rail service), Senate Bill 549
(exemption for grade separation projects and applicability of CEQA to certain actions
of air pollution control districts), Senate Bill 1534 (exemption for second residential
units), Senate Bill 2011 (mitigation power); (3) 1981: Assembly Bill 710 (application of
CEQA to air quality management district and submission of comments to public
agency), Assembly Bill 1076 (exemption for local agency action under functional
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attention of the Office of Planning and Research, the Guidelines were
amended to solve them on a comprehensive, statewide basis.

Another important factor is the nature of CEQA as a prophylactic
measure intended to apply to a wide variety of government actions.
CEQA was designed to overlay previously existing statutory authoriza-
tions for local and state government actions. These statutory provisions
in some instances have their own specific timetables and procedures.
Consequently, an administrative accommodation between CEQA and
these laws can become necessary, and this task has fallen to the
Guidelines.’*?

One important step in improving the process has taken place re-
cently: a comprehensive revision in the Guidelines was completed in
1983. In clarity and organization, the new version of the Guidelines
goes a long way toward increasing their usefulness, and local govern-
ments were almost unanimous in hailing the decision to undertake the
revision.’** Perhaps, as was apparently the case with NEPA, the new

equivalent program), Assembly Bill 1185 (use of EIR’s with residential projects), As-
sembly Bill 1628 (limitation on exactions from developer), Assembly Bill 1915 (attor-
neys fees to public agency defending suit), Senate Bill 803 (further defining “significant
effect on the environment”); and (4) 1980: Assembly Bill 2147 (public notice, condi-
tional permits, 90-day time limit for requesting hearing), Assembly Bill 1023 (“Spruce
Goose” boat exemption), Assembly Bill 2153 (housing exemptions), Assembly Bill
3175 (technical numbering changes), Senate Bill 1448 (exemption for general plan ex-
tensions), and Senate Bill 1718 (mass transit exemptions).

3 See, e.g., Letter from Barry Steiner, Deputy County Counsel, County of
Sacramento, to Norman E. Hill, Assistant Secretary for Resources (Sept. 8, 1982):

Guidance would be extremely helpful on the appropriate time to prepare
CEQA documents when an assessment district is being formed. Given to-
day’s difficulty in financing infrastructure, assessment districts are increas-
ingly being used as a funding technique. Meshing numerous assessment
district laws with CEQA is extremely complicated, and guidance from the
Resources Agency is necessary.

4 A large number of letters commenting on the draft Guidelines emphasized their
improvement over the previous Guidelines. See, e.g., Letter from Bruce Beyaert, Man-
ager, Env. Planning, Chevron U.S.A,, Inc., to Norman E. Hill, Assistant Secretary for
Resources (Sept. 9, 1982) (“The proposed State CEQA Guidelines are a vast improve-
ment over the previous version. The reorganization of existing language and addition of
text to explain and implement recent court and legislative actions provide guidance
which should aid virtually all future users of the Guidelines.”); Letter from Milton
Feldstein, Air Pollution Control Officer, Bay Area Air Quality Mgt. Dist., to Norman
E. Hill, Assistant Secretary for Resources (Sept. 28, 1982) (“an excellent job of reorga-
nizing and clarifying the regulations for this complex subject area, to the benefit of
concerned agencies and the general public”); Letter from Brent Harrington, Planning
Director, County of Calaveras, to Norman E. Hill, Assistant Secretary for Resources
(Sept. 14, 1982) (“[W]ith few exceptions the revised regulations are a significant step
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regulations will alleviate part of the complexity problem.

CONCLUSION

The impact of judicial decisions on the development of CEQA has
been substantial. Over the past fifteen years, the courts have delineated
the parameters of an Act notable for containing a host of vague terms.
In doing so, the courts have inclined toward requiring agencies to com-
plete the full administrative process established by the Act and have
emphasized the role of public participation. At the same time, the deci-
sions generally do not reveal a tendency toward judicial activism with
respect to either the discussions of environmental impacts required in
an EIR or the substantive effect of the Act.

Barring fundamental changes in CEQA’s provisions, the past indi-
cates that the judiciary will continue to play a significant role in over-
seeing CEQA administration by governmental agencies. Because many
of the larger issues under CEQA have already received judicial atten-
tion during its fifteen-year history, the future should bring continued
refinements of earlier themes rather than sweeping new decisions. We
can also expect continuing controversy of some sort. The prophylactic
nature of the Act, the fact that government agencies periodically face
the threat of litigation, and the delays an applicant faces while awaiting
the outcome of the process ensure that this state-mandated intrusion on
local discretion will never be wholeheartedly accepted.

forward in the improvement and maturation of the CEQA process. We find the regula-
tions to be well organized, logical and relatively easy to work with . . . .”); Letter
from Barbara Henirich, City of San Mateo, to the Resources Agency of California
(Sept. 16, 1982) (“The reorganized format appears to be successful in making the
guidelines both easier to understand and to use in a logical sequence of steps.”). One
reason for the apparent acceptance of the Guidelines may be the process by which they
were adopted. “In preparing the new Guidelines, the Resources [A]gency and OPR
made an effort to accommodate the hundreds of comments submitted during the public
review process. The final product represents a consensus, or at least a compromise, on
many important issues.”” Bass, supra note 11, at 4. Another important facter is that
while the Guidelines revisions were drafted during the Brown Administration, they
were adopted after Governor Deukmejian had taken office and received careful scrutiny
from the new Administration. Jd. The praise of the revisions was not, however, abso-
lute. “While the proposed changes certainly rearrange the environmental guidelines,
they fall short of accomplishing the needed revisions and streamlining for providing
proper guidance for processing projects under CEQA.” Letter from Gerald J.
Jamriska, Director of Planning, City of Glendale, to Norman E. Hill, Assistant Secre-
tary for Resources (Sept. 16, 1982). The comment continues by noting that the empha-
sis was placed “on answering questions and providing more clarity” rather than “ad-
dressing and correcting the numerous deficiencies which exist in the guidelines.” Id.
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