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INTRODUCTION

Each year, roughly nine million people in the developing world die
from infectious diseases.! The large proportion of those deaths could
be prevented, either by making existing drugs available at low prices
in developing countries, or by augmenting the resources devoted to
the creation of new vaccines and treatments for the diseases in
question. Several legal and social circumstances contribute to this
outrage. In this Article, we focus on two. First, the majority of the
most effective drugs are covered by patents, and the patentees typically
pursue pricing strategies designed to maximize their profits. Second,
pharmaceutical firms concentrate their research and development (“R
& D”) resources on diseases prevalent in Europe, the United States,
and Japan — areas from which they receive 90-95% of their revenues
— and most of the diseases that afflict developing countries are
uncommon in those regions.

In a forthcoming book,” we substantiate the foregoing assertions —
some of which are controversial — and then consider several ways in
which the legal system might be modified to overcome the two
obstacles and thus help alleviate the crisis. Some of the possible
reforms we examine involve providing pharmaceutical firms financial
incentives to modify their pricing practices or R & D policies; others
would use various legal levers to force the firms to modify their
behavior; still others would increase the roles of governments in the
development and distribution of pharmaceutical products. We then
attempt to identify a politically palatable package of reforms that
would both result in lower prices in developing countries for existing
drugs and accelerate the production of new drugs that address the
health crises in those areas.

Our analysis gives rise to an ethical problem: most of the legal
reforms we consider would increase the already significant extent to
which the cost of developing new drugs — including some whose

! By comparison, the same diseases claim 200,000 lives in the developed world, a
region containing one quarter as many people. In other words, the mortality rate from
infectious diseases is over ten times higher in the developing world than in the
developed world. These figures are derived from WORLD HEALTH ORGANIZATION,
WORLD HEALTH REPORT: CHANGING HisTorYy 2004 (2004), available at
http://www.who.int/whr/2004/en/. Throughout this Article we will adopt the World
Health Organization’s (“WHO”) wusage and use the terms “developed” and
“developing” countries or worlds, which are roughly synonymous with “North” and
“South,” “First World” and “Third World,” and “the West” and “the Rest.” Each pair
of terms has its drawbacks.

2 'WILLIAM W. FISHER & TALHA SYED, DRUGS, LAW, AND THE HEALTH CRISIS IN THE
DEVELOPING WORLD (forthcoming) (manuscript on file with authors).
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principal function is to alleviate suffering in the developing world —
is borne by the residents of the developed world, either as consumers
purchasing patent-protected drugs or as taxpayers. Why should the
law be organized in this fashion? The goal of this Article is to answer
that question.

The analysis proceeds in two stages. In Part I, we consider several
possible reasons why developed country residents should help
alleviate the health crisis in the developing world. We begin by
canvassing, briefly, considerations from national self-interest. Finding
these implausible and unattractive, we then consider several
arguments grounded in considerations of justice, or in sentiments of
mutual concern and well-wishing, that extend beyond national
borders. These include arguments from historical equity, social
utility, and deontological and teleological theories of distributive
justice. We show that each of these frameworks or perspectives
provides support for our proposals. Further, we contend that, not
only do the arguments individually support our goals, but, suitably
qualified, each tends to reinforce, or at least converge or “overlap”
with, the others.?

In the course of our analysis in Part I, we address several criticisms
that have been or might be made of particular arguments we offer in
support of our proposals. In Part II, we confront the following more
sweeping objections to our approach: that full acceptance of the
commitments we identify would impose intolerable moral burdens on
the citizens of developed countries; that questions of distributive
justice are properly limited to the level of individual polities; that

> 'We mean to invoke, loosely, the concept of “overlapping consensus” developed
by John Rawls in Political Liberalism. JOHN RAWLS, POLITICAL LIBERALISM 385-95
(expanded ed., Columbia Univ. Press 2005) (1993). Rawls offered the concept as a
solution to the problem of disagreements between “comprehensive doctrines” or
worldviews. Id. at 385-86. It seemed unlikely to him that reason could solve such
disagreements. Id. at 387. Consequently, as a “political” solution to this “fact of
reasonable pluralism” in the realm of moral metaphysics, he urged that, when
debating core issues of public life, efforts be made to find an “overlapping consensus”
about the fair terms of social cooperation. Id. at 390-91. This entails framing
arguments in a shared vocabulary of “public reason,” so that adherents to different
“reasonable” comprehensive doctrines can recognize the arguments of others as
congruent with, or even representing in altered form, their own deeper commitments.
Id. at 392. Without committing ourselves to the assumptions underpinning Rawls’s
overall enterprise, we point out that a rough parallel exists between his concept and
our attempt here to accommodate current disagreements (although in our case the
disagreements are not between worldviews but between rival political philosophies,
and they do not concern Rawls’s “constitutional essentials” so much as “legislative”
questions of social policy).



2007] Global Justice in Healthcare 585

recognition of the insights of communitarianism requires privileging
the claims of the nation over the claims of the globe; that adoption of
our proposals would disrupt the operation of the patent system and
prevent us from achieving the important objectives it serves; and that
interference with the free market in pharmaceutical products is either
illegitimate or likely to do more harm than good. We contend that
none of the objections, closely examined, holds up.

L REASONS

The impacts of the principal diseases with which we are concerned
are set forth in Table 1, below.* The first three columns document
losses during 2002 from each disease in the form of suffering and
years of life lost because of premature death.” The index used to
measure such things is the Disability Adjusted Life Year (“DALY").
One lost DALY can be thought of as “one lost year of healthy life.”
The fourth, fifth, and sixth columns are self-explanatory.

At least three things are noteworthy about these figures. First and
foremost, the sheer numbers are staggering. The fourth column is the
most appalling; people are dying in droves from infectious diseases.
Second, very large numbers of people continue to suffer from diseases
that one might have thought were “solved” decades ago. 611,000
deaths per year from measles; 1,778,000 from diarrhea; 155,000 from
syphilis — these are shocking statistics. The scourge of AIDS, horrific

* On the right side of the chart, we have identified several commonly identified
subsets of the set of developing country diseases. These labels are not always used
consistently in the literature on this subject, but most commentators would accept the
following definitions: “Neglected diseases” refers to all developing region diseases
except for HIV/AIDS — on the theory that only HIV/AIDS has thus far attracted
significant research and development. “Tropical diseases” refers to the set of ailments
especially common in tropical regions. “Priority diseases” refers to that subset of
neglected diseases that a joint roundtable of the WHO and the International
Federation of Pharmaceutical Manufacturers Associations (IFMPA) has identified as
most in need of additional research. Finally, “childhood diseases” are those that most
severely affect children. For sources using these terms — although not always
identically — see, for example, Patrice Trouiller et al., Drug Development for Neglected
Diseases: A Deficient Market and a Public-Health Policy Failure, 359 LANCET 2188
(2002); WORLD HEALTH ORGANIZATION, WORLD HEALTH REPORT 2003: SHAPING THE
FUTURE (2003), available at http://www.who.int/whr/2003/en/; European Federation of
Pharmaceutical Industries and Associations, Research & Development (R & D) and
Diseases Prevalent in Developing Countries,
http://www.efpia.org/4_pos/access/RDdevecountries.pdf (last visited Feb 1, 2007).

> The 2002 figures are drawn from WORLD HEALTH ORGANIZATION, supra note 1,
120 tbls.2-3. These are the most recent such figures published by the WHO.

® For a more detailed examination of the DALY index, see infra Part .C.4.



586 University of California, Davis [Vol. 40:581

as it is, causes less than one-third of the total number of deaths.
Finally, as the third and sixth columns show, the burdens of these
diseases are concentrated very heavily in developing countries.



Table 1. Developing-Region Diseases: 2002 Burdens

_
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Global DALYs in Percentage Global Deaths in Percentage

DALYs Developing of Global Deaths Developing of Global

(thousands) Countries DALYs (thousands) Countries Deaths

(thousands) (thousands)

HIV/AIDS 84,397 82,546 97.8% 2,775 2,725 98.2%
Tuberculosis 34,710 33,146 95.4% 1,566 1,491 95.2%
Malaria 46,455 46,434 99.9% 1,272 1,272 100.0%
Trypanosomiasis 1,523 1,523 100.0% 48 48 100.0%
Chagas 662 654 98.8% 14 14 100.0%
Leishmaniasis 2,089 2,082 99.7% 51 51 100.0%
Schistosomiasis 1,696 1,696 100.0% 15 15 100.0%
Lymphatic Filariasis 5,774 5,773 99.9% 0 0 -
Onchocerciasis 482 482 100.0% 0 0 -
Diarrhoeal Diseases 61,926 61,082 98.6% 1,797 1,778 98.9%
Pertussis 12,587 12,354 98.1% 293 293 100.0%
Diphtheria 185 182 98.4% 5 5 100.0%
Polio 152 147 96.7% 1 1 100.0%
Measles 21,463 21,265 99.1% 611 605 99.0%
Tetanus 7,069 7,067 99.9% 213 213 100.0%
Syphilis 4,200 4,183 99.6% 155 155 100.0%
Leprosy 197 197 100.0% 6 6 100.0%
Dengue 616 616 100.0% 19 19 100.0%
Japanese 709 709 100.0% 13 13 100.0%
Encephalitis
Trachoma 2,318 2,318 100.0% 0 0 -
Ascariasis 1,813 1,812 99.9% 3 3 100.0%
Trichuriasis 1,006 1,004 99.8% 2 2 100.0%
Hookworm 58 58 100.0% 3 3 100.0%
Total 292,087 287,330 98.4% 8,862 8,712 98.3%

(SIseasIq
pPooypIyD,,

SISBISI(J PAIVIIN,



588 University of California, Davis [Vol. 40:581

Extraordinary suffering is latent in these numbers. Many of the
diseases are horrifically painful. Many of the victims, aware that the
chances of cure are remote, must endure the psychological trauma of
anticipating imminent death. The victims’ families commonly suffer
material deprivation, empathic suffering, and helpless by-standing, all
of which the afflicted must witness or know, in a further cruelty
visited upon them. Where, as is often the case, disease breaks out in
concentrated epidemics, whole communities frequently implode,
fraying the larger cultures of which they are a part.

Suffering of this magnitude is appalling, to be sure. But why exactly
is it incumbent upon the residents of developed countries to alleviate
it? And how much of what sorts of aid should they lend? Considered
below are various possible answers to those questions.

Before proceeding, we should anticipate and try to prevent one
possible misunderstanding: we are not interested here in the morality
of individual choice, but in the responsibilities of institutions. In
other words, the forthcoming arguments are not aimed at motivating
increased individual donations to charity (although, if effective outlets
were found, we would hardly object). Our subject, rather, is the set of
normative considerations that should inform the policies of
governments and international agencies with respect to patent and
related laws and aggregate health expenditures. A focus on personal
choice risks individualizing what are properly social-institutional
issues, as well as moral fatigue.

A. National Self-Interest

Reforming the pharmaceutical innovation systems of the developed
world so as to address the developing world’s health crisis may have
some beneficial effects for the health, economic prosperity, and
perhaps even security of residents in the developed world.

The first of these considerations — the concern of developed
country residents for their own health — is the most obvious,
stemming from the fact that all of the developing region diseases at
issue are infectious diseases. As such, the prevalence of such diseases
not only harms the afflicted individuals (and their families and
friends), but also presents an ongoing danger to anyone who may
come into contact with them. As the frequency of international travel
increases, the likelihood that contagion will spread from the South to
the North grows.

In the language of economics, such infectious diseases exhibit a
“negative externality,” meaning a harm extending beyond the
individual(s) directly involved. The harm is that each time any one
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individual is afflicted, everyone else, to varying degrees, faces an
increase in his or her future probability of contracting the illness. This
fact has led some observers to frame the issue of contagious disease
outbreaks as an example of a global “public goods” problem, requiring
supra-national collective action.” This consideration arises most often
in discussions of HIV/AIDS, but malaria and tuberculosis have also
been singled out as diseases common in developing regions that pose
ongoing threats to those in the developed world, especially as new
strains emerge that render older inoculations or treatments
ineffective.®

To be sure, the “global public goods” argument has force only with
respect to vaccines and those drug treatments that reduce rates of
transmission. However, this is not an insignificant category. Within
it, the argument provides some grounds for increasing the amount of
resources developed countries devote to eliminating or reducing
contagious diseases in the developing world.

A second way in which, by helping to solve the health crisis in
developing countries, developed-country residents could help
themselves can be gleaned from the general literature on trade and
economic development. One justification commonly advanced for
promoting trade liberalization runs roughly as follows: the static
efficiency gains from trade will facilitate the dynamic development of
the South, which will not only benefit citizens in the South but will
also be economically beneficial to those in the North, by providing
them more productive trading partners and affluent consumer
markets.’ It is increasingly well-accepted that there are strong links
between improving the basic health of a country’s people and
improving its developmental prospects.'® Consequently, measures

7 See WORKING GROUP 2 OF THE COMM'N ON MACROECONOMICS AND HEALTH,
WORLD HEALTH ORG., GLOBAL PUBLIC GOODS FOR HEALTH 4-11, 47-57 (2002); GLOBAL
PuBLIC GOODS FOR HEALTH: HEALTH ECONOMIC AND PUBLIC HEALTH PERSPECTIVES 3-93
(Richard Smith et al. eds., 2003). This is seen as a “public goods” problem because
the negative externality is a form of market failure, like pollution, that requires
collective action to address. Alternatively, the “good” a healthy individual presents to
others can be seen as a positive externality that is both non-rivalrous (enjoyment of its
benefit by one does not derogate from its enjoyment by another) and not excludable
or privately appropriable (it is difficult to provide to some while denying to others the
benefit from an individual’s health).

8 See WORKING GROUP 2 OF THE COMM’N ON MACROECONOMICS AND HEALTH, supra
note 7, at 48-49, 50 tbl.3.1.

9 See Vivek Arora & Athanasios Vamvakidis, How Much Do Trading Partners
Matter for Economic Growth? (Intl Monetary Fund, Working Paper No. 04/26, 2004),
available at http://www.imf.org/external/pubs/ft/wp/2004/wp0426.pdf.

10 See COMM'N ON MACROECONOMICS & HEALTH, WORLD HEALTH ORG.,
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along the lines we propose may increase the potential for future
economic gains for citizens of developed countries.

A third argument in the same family is that not only will increased
prosperity in the South have economic benefits for the North, it may
also go some distance toward addressing a prominent social issue:
immigration. Reducing misery in the South would likely ease
immigration pressures on the countries of the North.

Finally, eliminating one of the causes of underdevelopment in the
South might reduce the threats that the residents of the North face
either from spreading regional instabilities or from terrorism. The
former concern, flagged by the World Health Organization’s (“WHO”)
Commission on Macroeconomics and Health,"' appears to have
underlain then-Secretary of State Colin Powell’s declaration in 2001
that the AIDS crisis in Africa “is a national security problem” for the
United States.'” Regarding the latter, although poverty is plainly not
sufficient to cause terrorism, it may increase its incidence. In the
formulation of economist Branko Milanovic, if it is the case that
“resentment breeds terrorism,” then we should be concerned about
impoverishment, which may breed resentment."

Arguments of this type have frequently figured in the debate over
global health policy and will likely continue to do so in the future. It
must be admitted, however, that none is especially powerful.
Northerners who wish merely to protect their own health in the most
cost-effective way should probably adopt quarantine systems or
requirements that visitors or immigrants to their own countries show
that they have received appropriate vaccines and are not infected with
any of the diseases in question. More harshly, self-interest might
argue against providing life-sustaining treatments (e.g., anti-retroviral
drugs for AIDS) to developing country residents on the ground that
keeping infected and contagious people alive only increases the hazard
to “us.” And the causal connections on which each of the other
considerations rests are admittedly speculative. For meaningful

MACROECONOMICS AND HEALTH: INVESTING IN HEALTH FOR ECONOMIC DEVELOPMENT 21-
40 (2001).

1 Id. at 28.

12 This Week (ABC-Television News broadcast Feb. 4, 2001) (interviewing Colin
Powell). We thank Derek Bambauer for drawing our attention to this statement.

13 Quoted in Larry Elliott & Charlotte Denny, Top 1% Earn as Much as the Poorest
57%, GUARDIAN (London), Jan. 18, 2002, at 21. Milanovic’s full statement was:
“Should [rising global inequality] be of concern to the rich? Perhaps, if we believe
that wide income gaps lead to immigration and resentment breeds terrorism. For
ultimately, the rich may have to live in gated communities while the poor roam the
world outside those few enclaves.” Id.
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support for the reforms we are considering, we must look elsewhere
— to theories that acknowledge that moral obligations or sentiments
of “mutual well-wishing and concern”'* might extend beyond national
borders. The remainder of this Part explores theories of that sort.

B. Historical Equity

Arguably, the developed world has obligations to the developing
world rooted in the history of relations between the two regions.
From this perspective, the duty of developed country residents to
subsidize healthcare in developing countries derives not (merely) from
considerations of global social welfare, distributive justice, or a duty to
assist (themes we will consider shortly), but also from the fact that the
present impoverishment of the developing world (which makes it
particularly ill-equipped to address its health crisis) is in part the
result of its history of interactions with developed countries.

The normative principle that underlies this argument is a variant of
corrective justice. It finds expression in many settings. In popular
parlance, it is manifested in a widely recognized obligation to return
“ill-gotten gains.” In law, it is embodied in several doctrines: the
common law cause of action for “unjust enrichment”;"> the duty
recognized in tort and criminal law to rescue a person whose peril one
has caused;' and the obligation, recognized in a growing number of
jurisdictions, to return or repatriate works of art or cultural artifacts
wrongly taken from their original owners, even if the current
possessors both are innocent and were ignorant of the original
wrongdoing.!” In moral philosophy, it receives its most crisp

1 This is Richard Miller’s encapsulation of the commitment to fellow-feeling or
sociality that is central to the socialist tradition and which he suggests, we think
correctly, is an attractive notion for the majority of residents in contemporary
societies. See RICHARD MILLER, ANALYZING MARX: MORALITY, POWER, AND HISTORY 19
(1984). Compare Mill’s remarks on the “social feelings of mankind” as a significant
motivational force for most people. See JOHN STUART MILL, UTILITARIANISM 32-35
(George Sher ed., Hackett Publishing 1979) (1861).

5 See, e.g., Callano v. Oakwood Park Homes Corp., 219 A.2d 332, 334 (NJ.
Super. Ct. App. Div. 1966); G. PALMER, THE LAW OF RESTITUTION (1978).

16 See, e.g., Arthur Leavens, A Causation Approach to Criminal Omissions, 76 CAL.
L. REV. 547, 558 (1988).

7" See, e.g., Native American Graves Protection and Repatriation Act, Pub. L. No.
101-60, 104 Stat. 3048 (1990) (codified at 25 U.S.C. §§8 3001-3013 (2006) and 18
U.S.C. § 1170 (2006); Ashton Hawkins et al., A Tale of Two Innocents: Creating an
Equitable Balance Between the Rights of Former Owners and Good Faith Purchasers of
Art, 64 FOrRDHAM L. REv. 49, 50 (1995); William G. Pearlstein, Claims for the
Repatriation of Cultural Property: Prospects for a Managed Antiquities Market, 28 LAW
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elaboration in Robert Nozick’s “principle of rectification,” which
requires, roughly, the remedy of any injustices carried out in the past
that yield effects traceable to present holdings.'®

What, then, is the character of the historical injustice that, when
read against this normative principle, would give rise to a duty on the
part of current Northerners to assist current Southerners? Any of
many cognate claims concerning world history might be inserted
here.' but the one that seems to us both most defensible and most
germane to the problem before us runs as follows: the poverty of most
Southern countries today is traceable in substantial measure (although
not entirely, of course) to two major periods of modern history: (1)
the period of encounter, coerced trade, conquest, imperial rule, and
colonization by European countries with respect to much of the rest of
the world, from, roughly, 1500 to the early 1900s;* and (2) the post-

& PoL’Y INT'L Bus. 123 (1996).

8 Qur rough paraphrase abstracts from the specifics of Nozick’s own theory of
what constitutes wrongdoing or injustice (which revolves around two principles:
“justice in acquisition” and “justice in transfer”) and of how violations of those
principles should be identified and corrected. His own statement of his proposed
“principle of rectification” is as follows:

This principle uses historical information about previous situations and
injustices done in them (as defined by the first two principles of justice and
rights against interference), and information about the actual course of
events that flowed from these injustices, until the present, and it yields a
description (or descriptions) of holdings in the society. The principle of
rectification presumably will make use of its best estimate of subjunctive
information about what would have occurred (or a probability distribution
over what might have occurred, using the expected value) if the injustice
had not taken place. If the actual description of holdings turns out not to be
one of the descriptions yielded by the principle, then one of the descriptions
yielded must be realized.

ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 152-53 (1974). Nozick goes on to
suggest that if more than one possible description of just holdings is yielded, the
choice between them may be affected by considerations of distributive justice and
equality that he otherwise argues against. Id.

19 One such claim would be that the past five centuries have witnessed major acts
of unjustified violence and prolonged episodes of coercion, extraction, domination,
and exploitation that, even if they cannot explain the impoverishment of developing
countries today, nevertheless justify reparations of some sort. Although descriptively
uncontroversial, normatively this assertion is fraught with highly contentious
premises.

20 To avoid misunderstanding, we wish to emphasize that in this subsection we
are not taking (and need not take) any stand on a number of major historiographic
controversies that are often conflated with, but are in fact separable from, our topic.
These include:
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World War II era of decolonization marked by an international system
of unequal political, economic, and military relations, in which
Western dominance has been anchored in the power of the United
States.

Not all historians would agree with this claim. David Landes and
Mathias Risse, for example, dismiss it as the lament of “a dwindling
group of Marxist historians.””'  Nevertheless, we contend, three
different lines of analysis, when combined, lend it considerable
plausibility. The first focuses on suggestive indicators and
correlations. Here is one: in 1500, the gap in wealth between today’s
developed and developing regions was 1.3 to 1; in 1820, 2 to 1; and
today, 7 to 1.** Another is the remarkable (although not total) overlap

(1) What causal factors were behind the “rise of the West” during this period, and
when exactly did the West become ascendant (e.g., 1500s or 1800s)?

(2) To what extent were imperial and colonial spoils and relations necessary or
strongly beneficial to the development/industrialization of the West?

(3) What were the driving factors behind Western imperialism and colonialism?

For contrasting major treatments of the first set of questions, see generally
DouGLass C. NORTH & R.P. THOMAS, THE RISE OF THE WESTERN WORLD: A NEW
EcoNoMIC HISTORY (1973); Robert Brenner, Agrarian Class Structure and Economic
Development in Pre-Industrial Europe, 70 PAST & PRESENT 30 (1976); THE BRENNER
DEBATE: AGRARIAN CLASS STRUCTURE AND ECONOMIC DEVELOPMENT IN PRE-INDUSTRIAL
EUROPE (T.H. Aston & C.H.E. Philpin eds., 1985) (1976); CHARLES TILLY, COERCION,
CAPITAL, AND EUROPEAN STATES, AD 990-1992 (1990); JARED DIAMOND, GUNS, GERMS,
AND STEEL (1997); DAVID LANDES, THE WEALTH AND POVERTY OF NATIONS (1998);
KENNETH POMERANZ, THE GREAT DIVERGENCE: CHINA, EUROPE, AND THE MAKING OF THE
MODERN WORLD-EcONOMY (2000). For a variety of answers to the second question,
see generally IMMANUEL WALLERSTEIN, THE MODERN WORLD SYSTEM I: CAPITALIST
AGRICULTURE AND THE ORIGINS OF THE EUROPEAN WORLD-ECONOMY IN THE SIXTEENTH
CENTURY (1974); Immanuel Wallerstein, The West, Capitalism, and The Modern World-
System, 15 REVIEW 561 (1992); Robert Brenner, The Origins of Capitalist Development:
A Critique of Neo-Smithian Marxism, 104 NEw LEFT Rev. 25 (1977) [hereinafter
Brenner, Origins of Capitalist Development]; Patrick O’Brien, Imperialism and the Rise
and Decline of the British Economy, 1688-1989, 238 NEw LEFT. REv. 48 (1999);
POMERANZ, supra. For responses to the third question, compare TONY SMITH, THE
PATTERN OF IMPERIALISM: THE UNITED STATES, GREAT BRITAIN AND THE LATE-
INDUSTRIALIZING WORLD SINCE 1815 (1981); Keith Griffin & John Gurley, Radical
Analyses of Imperialism, the Third World, and the Transition to Socialism: A Survey
Article, 23 J. EcoN. LiT. 1089, 1091-1103 (1985); Patrick Wolfe, Imperialism and
History: A Century of Theory, from Marx to Postcolonialism, 102 AM. HIST. REv. 388,
418 (1997).

21 L ANDES, supra note 20, at 381, cited with approval in Mathias Risse, Response to
World Poverty and Human Rights: Do We Owe the Global Poor Assistance or
Rectification?, 19 ETHICS & INT'L. AFF. 9, 13 n.9 (2005).

22 ANGUS MADDISON, THE WORLD ECONOMY: A MILLENNIAL PERSPECTIVE 46 tbl.1-9b
(2001). Comparing the richest and poorest regions within the developed and
developing worlds (respectively, Western Europe and its offshoots, and Africa), the
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between the developed countries of the world today and countries that
were either colonial powers or settler colonies of such powers, and
between developing countries today and areas that were subject to
non-settler colonial relations with the West.?> To be sure, correlation
is not causation, and other factors (politics, culture, tropical climates,
etc.) might be marshaled to explain these patterns.** But they are
sufficient, in our view, to create a prima facie case in support of the
claim.

The second line of analysis distills from histories of many countries
and regions the following generalizations: underdevelopment in
several (though not all) peripheral countries is strongly linked to four
manifestations of imperial and colonial coercion and post-colonial
relations of power.” Early on there occurred: (1) the extraction of
wealth in the form of resources and cheap labor; and (2) the
retardation of local industry so as not to compete with the domestic
output of the dominant country, either for the international or for the
local market. Later on there occurred: (3) the prevention of semi-
autonomous national developmental efforts, and the sustenance of
client regimes, often through military intervention or threat; and (4)

gaps are two to one in 1500, three to one in 1820, and nineteen to one today. Id. at
126 tbl.3-1b. In 1000 A.D., Western Europe was among the poorest regions in the
world. Id.

2 The major counter-examples to the first correlation are the East Asian late
developers, which were neither colonial powers nor settler colonies of Japan. The
major counter-examples to the second correlation are Latin American developing
countries, which are settler colonies but nevertheless remain poor. For an explanation
of the latter in terms of internal factors (namely, qualitative differences in initial
resource endowments leading to alternative socio-political pathways that vary in their
efficacy for dynamic economic growth), see Kenneth L. Sokoloff & Stanley L.
Engerman, History Lessons: Institutions, Factor Endowments, and Paths of Development
in the New World, 14 J. ECON. PERSP. 217 (2000). Analyses that attend more to the role
of the external factors at issue here are cited infra note 26.

** See, e.g., Brenner, Origins of Capitalist Development, supra note 20; LANDES, supra
note 20; MADDISON, supra note 22; Jeffrey Sachs, Tropical Underdevelopment (Natl
Bureau of Econ. Research, Working Paper No. 8119, 2001). For a more detailed
consideration of these alternative explanations, see infra note 30 and accompanying
text.

» The extent to which the pattern defined by these four developments was
inexorable does not affect its moral implications and thus need not detain us. For
contrasting views on this score, compare Andre Gunder Frank, The Development of
Underdevelopment, 18 MONTHLY REv. 17 (1966), with PETER EVANS, DEPENDENT
DEVELOPMENT: THE ALLIANCE OF MULTINATIONAL, STATE, AND LOCAL CAPITAL IN BRAZIL
(1979), and FERNANDO HENRIQUE CARDOSO & ENzO FALETTO, DEPENDENCY AND
DEVELOPMENT IN LATIN AMERICA (1979).
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integration into a global economy on unfavorable terms of trade and
debt.*® Also significant on some accounts was the imposition upon

26 This sentence summarizes (rather brutally) more subtle arguments developed in
AMIYA BAGCHI, THE POLITICAL ECONOMY OF UNDERDEVELOPMENT (1982) (providing
general study and integrating cases across periods and regions); Irfan Habib,
Colonization of the Indian Economy, 1757-1900, 32 Soc. Scl1. 23 (1975); Bipan Chandra,
The Colonial Legacy, in THE INDIAN ECONOMY: PROBLEMS AND PROSPECTS 1 (Bimal Jalan
ed., 1992). For a synthetic summary of the colonial period, see JAMES CYPHER & JAMES
DIETZ, THE PROCESS OF ECONOMIC DEVELOPMENT 66-100 (2004). For case studies of
the post-colonial period, see generally CARDOSO & FALETTO, supra note 25; EVANS,
supra note 25.

For reviews of relevant aspects of trade and debt, and international financial
relations and institutions more generally, see generally OXFAM, RIGGED RULES AND
DOUBLE STANDARDS: TRADE, GLOBALIZATION AND THE FIGHT AGAINST POVERTY (2002);
CYPHER & DIETZ, supra, 471-532; BRANKO MILANOVIC, WORLDS APART: MEASURING
INTERNATIONAL AND GLOBAL INEQUALITY 61-81 (2005) [hereinafter MILANOVIC, WORLDS
APART]; Robert Wade, Choking the South: World Finance and Underdevelopment, 38
NEW LEFT REv. 115, 122-27 (2006).

There also exist a number of aggregate level, structural theories that advance
different accounts for why unequal exchange or uneven development is, more or less,
built into the very logic of international economic transactions given the existing
differences in stages of development between “core” and “periphery” countries. Much
of the work centers on terms of trade, and in particular on the “Prebisch-Singer
Thesis” regarding declining terms for primary versus manufactured goods. See ECON.
COMM'N FOR LATIN AM., UNITED NATIONS, THE ECONOMIC DEVELOPMENT OF LATIN
AMERICA AND ITS PRINCIPAL PROBLEMS (1950); Hans Singer, The Distribution of Gains
Between Investing and Borrowing Countries, 40 AM. ECON. REv. 473 (1950). For recent
assessments of the extent to which variations of the thesis have been borne out, see
United Nations Conference on Trade and Development, Evolution in the Terms of
Trade and Its Impact on Developing Countries [hereinafter UNCTAD], in TRADE AND
DEVELOPMENT REPORT 85, 85-114 (2005); CYPHER & DIETZ, supra, at 159-70. (Note,
the discussion of distribution in UNCTAD, supra, at 105-14, evinces a shift in
emphasis away from a pure economic logic and toward socio-political factors as well,
bringing it closer to the type of analysis advanced in the sources cited in the previous
paragraph).  For alternative structural accounts, see generally SaAMIR AMIN, 1
ACCUMULATION ON A WORLD SCALE (Brian Pearce trans., 1974); ARGHIRI EMMANUEL,
UNEQUAL EXCHANGE (1972); Anwar Shaikh, On the Laws of International Exchange, in
GROWTH, PROFITS AND PROPERTY 204 (Edward J. Nell ed., 1980). Note, assuming
arguendo their plausibility, for these accounts to be relevant to the argument we are
presenting in this section, they would have to be supplemented by an argument
regarding the normative implications of leaving these economic logics politically
unchecked.

A number of empirical studies have attempted to assess the claims of the foregoing
bodies of work by examining, at an aggregate level, long term trends in inequality
between nations. For studies corroborating the existence of ongoing or even
increasing gaps, see generally Charles Ragin & York Radshaw, International Economic
Dependence and Human Misery, 1938-1980: A Global Perspective, 35 SOC. PERSP. 217,
217 (1992); Lant Pritchett, Divergence, Big Time, 11 J. ECON. PERsP. 3, 4-8 (1997);
Roberto Korzeniewicz & Timothy Moran, World-Economic Trends in the Distribution of
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subordinate peoples of the socio-cultural formation and perspective of
“modernity” itself. From this angle, the consciousness of “under-
development,” understood as an inadequate stage of industrial
economic growth, was itself part of a sequence or trajectory pressed
upon cultures that, whatever path they were on, were now forced to
conform to that of the West.”” As several scholars have emphasized,
this account does not deny that corruption, collaboration, and
mismanagement by elites within the developing countries contributed
importantly to their impoverishment. On the contrary, in
“imperialist” relations, it is common for the “center within the center”
(i.e., elites in developed countries) to establish links or alliances with
the “center within the periphery” (elites in developing countries), an
arrangement that severely disadvantages the “periphery in the
periphery” (masses in developing countries) and has indeterminate
(i.e., case specific) impacts on the “periphery within the center” (the
masses in developed countries).” Once again, however, it must be
emphasized that imperial and colonial relations of this sort cannot
plausibly account for all aspects of the distribution of wealth within
the world today. The skill of each country’s own government in
managing or mismanaging aspects of the development process always
plays some role and sometimes plays a decisive role in determining its
economic fate.”

Income, 1965-1992, 102 AM. J. Soc. 1000 (1997); Arthur Alderson & Francois Nielsen,
Income Inequality, Development, and Dependence: A Reconsideration, 64 AM. SOC. REv.
606 (1999); Linda Beer & Terry Boswell, The Resilience of Dependency Effects in
Explaining Income Inequality in the Global Economy: A Cross-National Analysis, 1975-
1995, 8 J. WORLD-SYSTEMS RES. 30 (2002). For a dissenting study, see Glenn
Firebaugh, Empirics of World Income Inequality, 104 AM. J. Soc. 1597, 1603-06 (1999)
(arguing that, when population size differentials are factored in [so that, e.g., China
and India are given greater weight], “there is little net change in inequality from 1960
to 1989”). Firebaugh’s interpretation, even if sound, is not incompatible with the
claim that there have been forces at work that hamper development in the South or
obstruct the equitable distribution of the benefits of global efficiency gains (since,
given the stark inequality between the respective countries, one might expect that
overall global growth would be accompanied not by a leveling off in inter-nation
inequality but rather by significant closing of the gap).

27 See BJORN HETTNE, DEVELOPMENT THEORY AND THE THREE WORLDS: TOWARD AN
INTERNATIONAL POLITICAL ECONOMY OF DEVELOPMENT 21-66 (2d ed. 1995); DIPESH
CHAKRABARTY, PROVINCIALIZING EUROPE: POSTCOLONIAL THOUGHT AND HISTORICAL
DIFFERENCE 27-113 (Sherry B. Ortner et al. eds., 2000). We thank Arneulf Becker for
drawing our attention to Chakrabarty’s study.

8 See Johan Galtung, A Structural Theory of Imperialism, 8 J. PEACE RES. 81 (1971).

2 For case studies (one of success, the other of failure) illustrating the central role
played by domestic policies, see, for example, ALICE AMSDEN, AsIA’S NEXT GIANT:
SOUTH KOREA AND LATE INDUSTRIALIZATION (1989); PRANAB BARDHAN, POVERTY,
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The third line of analysis seeks to explain the impoverishment of
developing countries, not in terms of what was done to them, but in
terms of what they lacked. It asks, in other words, what conditions
necessary to consistent long term economic growth were absent in
these nations. The pertinent literature debates the relative importance
of three main candidates for the missing element: (1) favorable
geographic conditions; (2) greater integration into the global trading
system, with its concomitant benefits from increased international
specialization; and (3) political and legal economic institutions that
reflect and foster stable, transparent, and responsive governments and
that enable and stimulate some version of market transactions.”

AGRARIAN STRUCTURE AND POLITICAL ECONOMY IN INDIA: SELECTED Essays (2003).
Broader studies developing the same argument are ROBERT WADE, GOVERNING THE
MARKET:  ECONOMIC THEORY AND THE ROLE OF GOVERNMENT IN EAST ASIAN
INDUSTRIALIZATION (1990); PETER EVANS, EMBEDDED AUTONOMY: STATES AND INDUSTRIAL
TRANSFORMATION (1995).

30 For accounts emphasizing geography, see, for example, Sachs, supra note 24,
John Luke Gallup et al., Geography and Economic Growth (Apr. 1998), available at
http://'www.worldbank.org/html/rad/abcde/sachs.pdf. An account emphasizing lack of
access to the global trading system is Anne Krueger, Trade Policy and Economic
Development: How We Learn, 87 AM. ECON. REv. 1 (1997). Accounts emphasizing the
absence of favorable political and legal institutions include DOUGLASS NORTH,
INSTITUTIONS, INSTITUTIONAL CHANGE, AND ECONOMIC PERFORMANCE (1990); Dani
Rodrik et al., Institutions Rule: The Primacy of Institutions over Geography and
Integration in Economic Development, 9 J. ECON. GROWTH 131 (2004). A variant of this
third view emphasizes, in contrast to the mainstream economic approach, the
necessity of deeper social-institutional transformations in order to fully entrench (or
simulate a version of) the dynamic-growth logic that marks specifically capitalist, as
opposed to merely “commercial,” economies (i.e., the logic of harnessing savings for
industry, intensive exploitation of labor and other production inputs, technological
innovation, and reinvestment for expansion). On this view, what is needed is not
simply the unleashing of natural human propensities to “truck, barter, and exchange”
through the removal of social encumbrances to trade and finance, but rather deep-
cutting changes to the institutional environment that shapes the motivations of
producers and investors. These transformations include the creation of a labor force
that both needs and is able to hire itself out for wages (by, for example, dispossessing
the peasantry of both land and traditional obligations, eliminating alternatives for
independent subsistence, and fostering consumerism), and the institutional
entrenchment of the mindset of profit-maximization and reinvestment for growth for
its own sake (through, for example, cultural changes in the markers and privileges of
social success, institutionalization of competitive compulsion, and the removal of
social barriers to the commodification of goods and their equation with market
exchange-values rather than notions of “use-value,” “just price,” or “natural price”).
For a succinct distillation of some central themes in this literature, which include
works by Marx, Weber, Karl Polanyi, and Barrington Moore, see Paul Kennedy,
Political Barriers to African Capitalism, 32 J. MOD. AFR. STUD. 191, 193-200 (1994); see
also Brenner, Origins of Capitalist Development, supra note 20, at 33-37.
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Theses grouped under point (3), institutions, seem to be gaining
ascendance in these debates.”’ Because defects in political and legal
institutions tend to be part of the legacy of colonialism, this third line
of analysis increasingly converges with the second. For example, a
number of historians of political institutions in Africa have insisted on
the colonial past’s significant causal role in handing down a
disfiguring legacy of barriers to the development of political
institutions that are well-suited to the ethnocultural, geographic, and
factional contexts of many jerry-built African “nation-states.”*

A particularly dramatic confirmation of this convergence is provided
by an empirical investigation conducted by economists Daron
Acemoglu and his colleagues into “the colonial origins of comparative
development.”* The authors set out to test how strongly differences
between the colonization strategies adopted by European colonizers in
different colonies, in terms of types of settlements and forms of
institutions established (themselves partly the result of the disease
environments faced by the early Europeans), can explain the current
forms of institutions and, as a result, the current economic
performance of the modern day successor nation-states. They
conclude that there was a spectrum of types of colonial institutions.
At one extreme were “extractive states” (such as the Belgian setup in
the Congo): institutions that “did not introduce much protection for
private property” or “provide checks and balances against government
appropriation” and the main purpose of which was “to transfer as
much of the resources of the colony to the colonizer, with the
minimum amount of investment possible.”** At the other extreme
were settlement colonies or “Neo-Europes,” such as those of Australia,
New Zealand, Canada, and the United States. In those areas, the
settlers, attempting to replicate European institutions, put “great

31 See Karla Hoff & Joseph Stiglitz, Modern Economic Theory and Development, in
FRONTIERS OF DEVELOPMENT ECONOMICS: THE FUTURE IN PERSPECTIVE 389 (G.M. Meier
& J.E. Stiglitz eds., 2001); Mathias Risse, What We Owe to the Global Poor, 9 J. ETHICS
81, 84-94 (2005).

32 See, e.g., BASIL DAVIDSON, THE BLACK MAN’S BURDEN: AFRICA AND THE CURSE OF
THE NATION-STATE (1992); PAUL KENNEDY, AFRICAN CAPITALISM: THE STRUGGLE FOR
ASCENDENCY (1988); MAHMOOD MAMDANI, CITIZEN AND SUBJECT: CONTEMPORARY
AFRICA AND THE LEGACY OF LATE COLONIALISM (1996); J. Lonsdale, State and Social
Processes in Africa: A Historical Study, 24 AFR. STUD. REv. 139 (1981).

33 Daron Acemoglu et al., The Colonial Origins of Comparative Development: An
Empirical Investigation (Natl Bureau of Econ. Research Working Paper No. 7771,
2000); see also Karla Hoff, Paths of Institutional Development: A View from Economic
History, 18 WORLD BANK RES. OBSERVER 205 (2003).

3 Acemoglu et al., supra note 33, at 2.
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emphasis on private property and checks against government
power.”” Acemoglu and his colleagues hypothesized that the choice
of colonization strategy was heavily affected by the mortality rates
faced by early Europeans, and that those colonization strategies, in
turn, have had myriad repercussions through the present. Those
hypotheses, they found, were borne out by the evidence:

We document empirically that (potential) settler mortality
rates were a major determinant of settlements; that settlements
were a major determinant of early institutions (in practice,
institutions in 1900); that there is a strong correlation between
early institutions and institutions today; and finally that
current institutions have a first-order effect on current
performance.*

Four aspects of their results are worth highlighting. First, they found
that “approximately three-quarters of the cross-country income
differences we observe can be explained by differences in institutions.”
Second, the results were not altered by excluding outliers on either
end (i.e., Australia, New Zealand, Canada, and the United States at one
extreme and Africa at the other). Third, once the effect of institutions
is controlled for, “neither distance from the equator (latitude) nor the
dummy for Africa is significant.” (In short, “Africa is poorer than the
rest of the world not because of pure geographic or cultural factors,
but because of worse institutions.”) Fourth, the authors considered
and found empirically unsupported an alternative explanation for their
findings — namely, that the “early European settlers might have
brought a ‘culture’ conducive to economic progress.”’

The debate concerning why some parts of the world are rich and
others are poor will undoubtedly continue for some time. It is neither
possible nor necessary for us to settle the controversy here. Sufficient
for our purposes is a rough generalization, supported by all three of
the approaches we have just summarized: a significant portion of the
poverty of developing countries today results from the manner in

3 Id. The authors borrow the label “Neo-Europes” from historian Alfred Crosby.

% Id. at 3.

37 Id. at 3-4. The authors addressed this possibility by testing for whether settler
mortality rates (and hence presence or absence of Europeans) had an effect
independent of their role in determining the types of institutions established and
found that they did not. Id. at 28. Unlike culture, the following other potential
complicating variables could be and were directly controlled for and found not to
overturn the finding of a strong effect due to institutions: “climate, geography,
religion, legal origin, main colonizer, natural resources, and soil quality.” Id. at 4.
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which those countries were treated by countries that today are
prosperous.®®

From this point forward, the argument seems straightforward. We
need merely to combine the foregoing rough generalization with the
principle of corrective justice outlined at the start of this section, and
we have a sound basis for an obligation on the part of the residents of
developed countries to help the residents of developing countries
solve “their” health crisis. Unfortunately, things prove less simple.
One complication concerns which countries owe duties to which other
countries. If we tracked the relationships between former colonizers
and former colonies, we would likely conclude that Spain and the
United States owe strong obligations to Latin American countries and
the Philippines but fewer to African countries; Portugal owes strong
duties to Brazil (though complicated by the facts that Brazil assumed
the dominant position for a portion of their intertwined histories and
has now in some ways surpassed its former master economically) and
to many African nations; Japan’s obligations are limited to China,
Korea, and other east and southeast Asian countries; England’s to the
Indian subcontinent and, with France, to parts of Africa, southeast
Asia, and the Middle East; and countries such as Australia and
Singapore get off scot-free. If we opted for a broader approach that
took account of post-colonial “neo-imperial” relations, the web of
duties would become even more complex. If we went still further and
recognized that all prosperous nations likely have benefited to some
degree from operating within a common network of commercial
relations, then the job of determining who owes what to whom seems
hopeless.

A loosely related difficulty arises out of the fact that those
responsible for the bulk of the devastation wrought upon the former
colonies and imperial peripheries have long since deceased. The force
of the corrective justice principle seems strongest when it pertains to
wrongs committed by living persons. As the rules and customs
pertaining to cultural artifacts suggest, the principle does not lose all
of its bite when the wrongs were committed by prior generations, but
it is weaker. The attenuating effects of the passage of time might be

3 Even scholars generally skeptical of explanations emphasizing colonialism and

imperialism tend to agree with this broad generalization. See, e.g., MILANOVIC, WORLDS
APART, supra note 26, at 157 (asking “can one seriously believe that colonization, or,
more recently, the Cold War had nothing to do with furthering civil wars and adding
to the misery of the poor countries?”); Sachs, supra note 24, at 11 (conceding that he
has “little doubt that the colonial interlude was adverse for economic development in
the tropics”).
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offset by a demonstration that the colonial and imperial relations of
yesteryear are strongly linked not only to current developing world
poverty, but also to current developed world prosperity. Such a
showing would provide some basis for the normative claim that
present-day residents of developed countries enjoy the fruits of past
injustice, and hence retain some responsibility for corrective action.
But, leaving aside the difficulty of making the demonstration in
question, the normative conclusion we might erect upon it is subject
to two significant objections of its own: (1) the current residents of
developed countries were never given an ethically significant option to
“opt out” of such benefits;* and (2) there are no specifically
identifiable spoils they might disgorge.

Now, perhaps each of these problems is surmountable, and maybe
for each there are plausible responses and reasonable compromises.
Nevertheless, it does seem to us that these difficulties point to two
general problems associated with trying to map a corrective justice
approach onto the history of social relations between and across
countries: it inappropriately imports that approach’s assumptions of
individuated responsibility into an arena of complex relations marked
by often unchosen structures of political authority and economic
interaction and vast unintended consequences; and it remains too
fixated on a backward-looking perspective on justice. Does this then
mean that there is no ethical significance to this historical record? No;
but, for our purposes, the main lesson of this line of analysis is that
the developed and developing worlds have long been intertwined.
That lesson, in turn, creates a strong prima facie case against
arguments — of which we will see several shortly — that seek to limit
the responsibilities of developed country governments to their own
residents or citizens.

% From a communitarian perspective, this fact of involuntariness would be of less
significance, since communitarianism places considerable ethical weight on ties and
histories (and obligations deriving therefrom) that one simply inherits as part of one’s
given social identity. See, e.g., ALASDAIR MACINTYRE, AFTER VIRTUE 220-21 (2d ed.
1984) (“I inherit from the past of my family, my city, my tribe, my nation, a variety of
debts, inheritances, rightful expectations and obligations. . . . What I am, therefore, is
in key part what I inherit, a specific past that is present to some degree in my present.
I find myself part of a history and that is generally to say, whether I like it or not,
whether I recognize it or not, one of the bearers of a tradition.”). We return to this
point infra at note 190 and accompanying text.
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C. Social Utility

The theory we just canvassed is retrospective; it seeks to remedy
injustice done in the past. We turn now to a set of approaches less
concerned with righting moral balances tipped years ago and more
concerned with the shape of the world today or in the future. The first
and best known of these is utilitarianism.* It urges lawmakers to
choose the course of action that is most likely to produce the highest
net social welfare, understood as “the greatest happiness of the

40 Utilitarianism is itself one variant of a broader framework, sometimes known as

“welfarism,” which takes the view that judgments of social policy should be based
purely on the subjective utilities of individuals (as opposed to utility-independent
notions such as fairness, liberty, objective well-being, perfectionist ideals, or
communal values). See Amartya Sen, Utilitarianism and Welfarism, 76 J. PHIL. 463,
463-64, 468, 471 (1979). Two other well-known criteria within the same family are
(a) Pareto superiority, which justifies changes that make one or more people better off
and no one worse off, and (b) “Kaldor-Hicks” efficiency (also known as potential
Pareto superiority), which justifies changes that benefit some people enough that they
could, from their gains, fully compensate the losers and still be better off themselves.
We eschew both of these alternative criteria here for reasons well-developed in the
pertinent literature: Pareto superiority is untenable as a guide to real world policy
choices, which typically involve tradeoffs that violate its commitment to making no
one worse off. See, e.g., Guido Calabresi, The Pointlessness of Pareto: Carrying Coase
Further, 100 YALELJ. 1211, 1212, 1218-19 (1991). The Kaldor-Hicks metric, though
more often workable, is nevertheless frequently indeterminate and, more importantly,
by taking as given existing distributions of wealth, income, and legal entitlements, is
indefensibly conservative. See, e.g., C. Edwin Baker, The Ideology of the Economic
Analysis of Law, 5 PHIL. & PUB. AFF. 3 (1975); Ronald Dworkin, Is Wealth a Value?, 9 J.
LEGAL STUD. 191 (1980); Lucian Bebchuk, The Pursuit of a Bigger Pie: Can Everyone
Expect a Bigger Slice?, 8 HOFSTRA L. REv. 671 (1980); Duncan Kennedy, Cost-Benefit
Analysis of Entitlement Problems: A Critique, 33 STAN. L. REv. 387 (1981); Richard
Posner, The Problematics of Moral and Legal Theory, 111 HARrv. L. Rev. 1637, 1670 &
n.62 (1998). To be sure, the utilitarian metric also faces criticisms, which we consider
below. However, as we hope to show, those criticisms are fewer and, in the present
context, less persuasive.

A final introductory note: some scholars dispute the characterization of welfare-
based theories as being rooted solely in subjective utility, urging that they be seen
instead as simply synonymous with a kind of consequentialism that is capable of
accommodating notions of well-being beyond those based in subjective individual
preferences or end-states. See Partha Dasgupta, What Do Economists Analyze and Why:
Values or Facts?, 21 ECON. & PHIL. 221, 227, 231-32, 233 (2005). This terminological
debate does not, however, affect our analysis here, which is premised on three points:
(1) economists’ welfarist approaches have tended to focus primarily on the subjective
utilities of individuals, usually in terms of preference-satisfaction as revealed in
consumption choices; (2) among subjectivist welfare theories, a restricted and
qualified utilitarianism is the most attractive; and (3) alternatives based on non-
subjectivist consequentialist theories are discussed below, infra at notes 68-75 and
accompanying text.
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greatest number.”* This guideline has well-known implications for
distributive justice. In brief, when combined with weak and plausible
assumptions of diminishing marginal utility and randomized
distribution of utility functions, it tends toward a rough
egalitarianism, at least with respect to the distribution of basic
resources or goods.* An apparent implication of that tendency is that
the residents of countries that currently enjoy a disproportionate share
of the world’s income, wealth, and other social goods should

*1 For the locus classicus, see JEREMY BENTHAM, AN INTRODUCTION TO THE PRINCIPLES
OF MORALS AND LEGISLATION (J.H. Burns & H.L.A. Hart eds., 1996) (1789) [hereinafter
BENTHAM, MORALS AND LEGISLATION]. For other classic treatments, see generally MILL,
supra note 14; HENRY SIDGWICK, THE METHODS OF ETHICS 411-509 (7th ed. 1907). The
“greatest happiness of the greatest number” formulation was Bentham’s early version
of the principle, one which Bentham seems to have adopted from Beccaria, although
he himself sometimes attributed it, seemingly mistakenly, to Joseph Priestley. JEREMY
BENTHAM, A FRAGMENT ON GOVERNMENT (1823), reprinted in COLLECTED WORKS OF
JEREMY BENTHAM: A COMMENT ON THE COMMENTARIES AND A FRAGMENT ON
GOVERNMENT, at 393 (J.H. Burns & H.L.A. Hart eds., 1977); see W.R. Sorely, Bentham
and the Early Utilitarians, in 11 THE CAMBRIDGE HISTORY OF ENGLISH LITERATURE: THE
PERIOD OF THE FRENCH REVOLUTION 63, 63-85 (A.W. Ward & A.R. Waller eds., 1914);
Robert Shackleton, The Greatest Happiness of the Greatest Number: The History of
Bentham’s Phrase, 90 STUD. ON VOLTAIRE & EIGHTEENTH CENT. 1461, 1462-63 (1972).
We should note that John Rawls has suggested that ultimate credit should likely go to
Frances Hutcheson for being the first, in 1725, “to state clearly the principle of
utility,” which Hutcheson framed as requiring the “the greatest happiness for the
greatest numbers.” See JOHN RAWLS, A THEORY OF JUSTICE § 5, at 20 n.9 (revised ed.,
Belknap Press 1999) (1971) [hereinafter RAWLS, THEORY OF JUSTICE]. Although
Bentham himself later adopted a simpler “greatest happiness principle,” (see Sorely,
supra) we use the earlier formulation here to highlight the fact that the application of
utilitarian reasoning we deploy focuses on achieving a wide distribution of utility
among individuals, rather than simply a large aggregate total. This version, in our
view, most faithfully tracks the intuition that gives utilitarianism much of its power —
the idea that, everything else being equal, numbers do matter in ethical deliberation —
without lapsing into the error of pursuing the maximization of an aggregate utility
total as a goal in itself, which would be senseless given that there is no agent that
experiences the pleasure from any such maximized total. Cf. RAWLS, THEORY OF
JUSTICE, supra, § 5, at 20-24.

# See R.M. Hare, Justice and Equality, in JUSTICE AND ECONOMIC DISTRIBUTION 118,
126-27 (J. Arthur & W. Shaw eds., 2d ed. 1991) (1978); RICHARD D. BRANDT, A
THEORY OF THE GOOD AND THE RIGHT 311 (1979). Of course, this conclusion must be
qualified by the possibility that there are incentive-based reasons for departing from a
statically maximizing egalitarian distribution, whereby permitting inequality would
lead to higher overall output and hence possibly greater dynamic aggregate welfare.
Leaving aside the IP-specific version of this static-dynamic tradeoff, it is highly
implausible that any of the forms of redistribution that we contemplate here will have
a dynamic disincentive effect of any appreciable magnitude, and certainly not one that
will cancel out the static gains. The tradeoff specific to IP policy is something we
attend to throughout our analysis of reform options.
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contribute disproportionately to the cost of creating and distributing
drugs that would prevent, cure, or manage the infectious diseases that
afflict the poorer nations. That implication is, however, subject to a
host of objections, complications, and refinements. We take them up
in the following stages: In section 1, we flesh out the basic utilitarian
argument. In section 2, we consider how it bears on the question of
who should pay for healthcare R & D. In section 3, we consider how
it bears on the questions of how much money should be spent on R &
D and how it should be allocated. In section 4, we discuss the
advantages and limitations of the DALY metric, which figures heavily
in the utilitarian calculus and which will also play a role in subsequent
portions of our analysis. Finally, in section 5, we flag some important
limitations on the utilitarian approach in general.

1. The Basic Reasoning

An essential, and relatively uncontroversial, component of the
standard utilitarian argument for egalitarianism is the principle of
diminishing marginal utility, which supposes that the less an
individual has of a given good, the more benefit she derives from
obtaining an additional amount (and vice versa), at least in general
and for most goods, including income-wealth.® If we could further
assume that all individuals have the same utility function, then we
could be sure that wealth transfers from the rich to the poor would,
ceteris paribus, augment aggregate utility.* But it is precisely this

# The first clear statement of the principle is in Daniel Bernoulli, Exposition of a
New Theory on the Measurement of Risk, 22 ECONOMETRICA 23 (Louise Sommer trans.,
1954) (1738). A few economists argue that the utility curves of some people do not
conform in all respects to the principle of diminishing marginal utility of wealth.
Specifically, they suggest that, in their upper reaches, some utility curves are “ogive
shape.” See, e.g., F.M. Scherer, The Innovation Lottery, in EXPANDING THE BOUNDARIES
OF INTELLECTUAL PROPERTY: INNOVATION POLICY FOR THE KNOWLEDGE SOCIETY 3, 3-22
(Rochelle Cooper Dreyfuss et al., eds., 2001). If this were correct, it would complicate
considerably the general utilitarian case for egalitarianism. We will not pursue the
issue here, because, even if this hypothesis were broadly true, the overwhelming
majority of the beneficiaries of the reforms we advocate are very poor and thus are
located at places on their utility curves where the slope is quite steep — steeper than
the slopes of the curves where even the most affluent of the people our reforms would
adversely affect are currently located.

* This was Bentham’s own view with respect to the static effects of egalitarian
redistribution. See JEREMY BENTHAM, THE THEORY OF LEGISLATION 102-09 (C.K. Ogden
ed., 1987) (1789). Bentham did of course go on to attend to dynamic considerations,
and argued for the need to check egalitarian redistributions against the potentially
damaging “future” effects they may cause by eroding people’s “security” and, thus,
their incentives to produce. Id. at 96-97, 109-20.
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further assumption that opponents of such wealth transfers dispute.
The opponents argue that, given the likelihood that individuals vary,
perhaps significantly, in their utility curves, and given that we do not
have sufficient knowledge to make interpersonal comparisons of
utility, there exists no “theoretical basis for the conclusion that . . . a
transfer of money from a wealthy man to a poor one is likely to
increase the sum of the two men’s utilities.”* However, this overlooks
the point forcefully made by Abba Lerner: all that is needed to justify
redistribution on utilitarian grounds is that we be able to assume, in
addition to the general principle of diminishing marginal utility, that
specific utility curves are distributed randomly.” 1If this is so, then,
despite the fact that individual utilities cannot be compared, we know
that equalizing holdings will, as a statistical matter, maximize probable
utility. This is because for any specific individual utility curve, while
there is an equal chance that a person with that curve will lose or gain
the wealth from the equalizing transfer, the harm of a loss (to a well-
off person with that utility function) will be outweighed by the benefit
(to a worse-off person with that curve).

There are only two cases in which the assumption of random
distribution is not plausible. The first, which rarely obtains, is where
we actually have enough knowledge of individuals’ specific utility
curves so as to tailor distribution more precisely (by equalizing
everyone’s marginal utility, which may lead to widely divergent total
utilities). The second is where, although we do not have detailed
knowledge of individuals’ curves, there are plausible grounds for
believing that there exists a particular correlation between people’s
holdings and their utility functions. If, for example, we thought that
“the rich are inherently better able to derive satisfaction from wealth
than are other people,” we should tolerate or even (depending on the
degree to which the rich are superior utility generators) increase the
existing inequality of wealth.*”  Although there has been some

% RICHARD POSNER, ECONOMIC ANALYSIS OF LAW 216 (1st ed. 1972); see also Allan
Feldman, Pareto Optimality, in 3 THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND
THE LAW 5 (Peter Newman ed., 1998).

4 ABBA PTACHYA LERNER, THE ECONOMICS OF CONTROL: PRINCIPLES OF WELFARE
EconoMmics 20-40 (Augustus M. Kelley Publishers 1970) (1944). Our discussion
draws on Ed Baker’s explication and extension of Lerner’s argument in response to the
objection in POSNER, supra note 45, at 215-17. See Baker, supra note 40, at 27-32.

* Baker, supra note 40, at 30 (internal footnote omitted). As Baker points out, to
justify deviations from the egalitarian principle, it is necessary that the differences in
utility-generating powers be inherent. It would not suffice, in other words, if people
in developed countries today were more dependent on material goods for happiness or
had a more highly developed awareness of the pleasures that could be provided by
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speculation along those lines among utilitarian theorists, none of those
ruminations is empirically grounded. Until such evidence is
forthcoming, the basic utilitarian argument seems strong.

2. Distribution of the Cost-Burden for Global R & D

We now apply the foregoing reasoning to the case of global
distribution of resources for health. Consider first the issue of
justifying policy measures whereby the vast majority of the cost-
burden of global pharmaceutical R & D would fall on the shoulders of
residents in the developed world. The argument for these measures is
roughly analogous to the utilitarian case for a progressive income tax,
both being applications of the preceding reasoning: residents of
developed countries (like those at higher income levels) should bear
the greater share of the R & D (tax) burden because, on average, they
suffer less marginal disutility from each additional payment than those
in poorer countries (at lower income levels). In support of this
proposition, Table 2 displays the current distribution of income by
region across the planet.”

goods above a basic minimum. This is because “[ilf it is not an inherent ability, then
presumably increasing the wealth of the poor would increase their ability to derive
satisfaction from wealth; at most, if the capacity is not inherent but acquired through
experience, we have an argument for equalizing income gradually.” Id. at 30. This
last consideration, if relevant at all, would only apply to redistribution of substantially
greater income and wealth of the developed world, and for substantially less pressing
needs of the developing, than is the case for our aims. Hence we leave it aside.

*# We rely here on the World Bank, whose figures are broken down by three
regions: low income, middle income, and high income countries. These correspond
quite closely to the regional divisions we have been using throughout our analysis for
the breakdown of disease burdens and pharmaceutical markets, i.e., the WHO’s
taxonomy of high mortality developing countries, low mortality developing countries,
and developed countries. The Bank provides figures for 208 countries, of which 55
are classified as “high income” and 153 are classified as “low and middle income.”
The respective population shares of the two groups are 16% and 84%. World Bank
Group, World Development Indicators 2006: The World by Income,
http://devdata.worldbank.org/wdi2006/contents/income.htm (last visited Jan. 30,
2007). The WHO provides figures for 192 countries, of which 60 are classified as
“developed” and 132 are classified as “developing.” The respective population shares
of the two groups are 19% and 81%. WORLD HEALTH ORGANIZATION, supra note 1, at
156-57. Maps showing the alignment of the two schemes are available at the
following website: http://www.tfisher.org/countries.htm.
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Table 2. Gross National Income by Region (2004)

Per Capita Total GNI Population  Per Capita Total GNI
GNI (Exchange Rate) (billions) GNI (PPPs)
(Exchange (billions) (PPP)*° (billions)
Rate)*
Developing $1,502 $8,051 (20%) 5.36 (84%) $4,726  $25,334
Region (45%)
Low income $507 $1,188 (3%) 2.34 (37%) $2,258 $5,291
countries (10%)

Middle income $2,274 $6,863 (17%)  3.02 (47%) $6,644  $20,051

countries (35%)
Developed $32,112 $32,245 (80%) 1.00 (16%) $31,009 $31,138
Region (55%)
Global Figures®  $6,329 $40,282 6.36 $8,844  $56,289

Source: World Bank, World Development Indicators 2006, Table 1.1.

Table 2 provides two sets of figures for per capita and total GNI by
region: those calculated using currency market exchange rates and
those using rates based on purchasing power parity (“PPP”). The
former are a measure of a currency’s international purchasing power
and are believed by many scholars to overestimate inequality, by
failing to register the fact that the prices for many goods are cheaper in
developing countries than in developed countries and, hence, the
domestic buying power of their currencies is greater than their
international exchange rate would suggest. (For example, forty-five
rupees buys more food in India than could be obtained in the United
States for its rough exchange equivalent of one U.S. dollar.) This is
why many analysts now use PPP dollars, which attempt to factor in
purchasing power differentials. However, the methodology used to

% GNI stands for “gross national income,” which is defined as “the sum of value

added by all resident producers plus any product taxes (less subsidies) not included in
the valuation of output plus net receipts of primary income (compensation of
employees and property income) from abroad.” WORLD BANK, WORLD DEVELOPMENT
INDICATORS 2006: WORLD VIEW tbl.1.1, available at http://devdata.worldbank.org/
wdi2006/contents/Tablel_1.htm. The figures in this and the next column are in U.S.
dollars.

0 The figures in this and the next column are in “international dollars” where one
international dollar “has the same purchasing power over GNI as a U.S. dollar has in
the United States.” Id.

>l Presumably due to rounding errors, the World Bank’s global figures are slightly
less than the sums of the figures provided for low, middle, and high income countries.
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derive these has come in for sharp criticism recently; it is now
generally recognized that, for a number of reasons, the current PPP
approach is likely to underestimate inequality substantially.”
Consequently, we provide both metrics as poles. By either measure,
we can see that the inequality between developing and developed
worlds is stark: residents of developed countries enjoy on average an
annual income anywhere from 6.6 to 21 times as large of those in the
developing world; although developed country residents comprise
only 16% of the global population, they receive between 55% and 80%
of the world’s annual income.

In fact, these figures understate the actual extent of global inequality
(irrespective of whether exchange rate or PPP dollars are used),
because they only compare inequalities across countries. Mean per
capita GWI figures ignore how each country’s total income is
distributed among its population. In many developing countries, that
stratification is severe.

The foregoing observation points toward a powerful potential
objection to the nation-based approach that we have thus far been
assuming: why should we assess global distribution in terms of
countries; should we not instead focus on inequality among
individuals or households across all countries? While determining the
latter has long been difficult (because it cannot be surmised from
aggregate GDP data), recent work by Branko Milanovic and his

2 For the most searching criticisms, see Sanjay G. Reddy & Thomas W. Pogge,
How Not to Count the Poor (Apr. 21, 2003) (unpublished paper), available at
http://www.columbia.eduw/cu/economics/ReddyPoggeCUSem.pdf; see also MILANOVIC,
WORLDS APART, supra note 26, 12-19. Reddy and Pogge point out, among other
things, that basic goods are, in comparison to various services, comparatively more
expensive in developing countries than in developed countries (due to differences in
service-sector wages). Hence, the World Bank’s method of calculating PPPs, which
places in the basket of reference goods a proportion of such non-basic items that is
much higher than what is actually consumed by the poor, has the effect of
exaggerating the real world buying power of many developing country currencies with
respect to the goods usually purchased by the poor. Reddy & Pogge, supra, at 13-14.
Milanovic, points to a further problem: the Geary-Kramis PPP calculation method
upon which World Bank figures are usually based calculates “average international
prices” through a weighted average which, by taking into account the quantities
consumed of various goods, results in an “‘international’ price structure [that is] closer
to that which obtains in rich countries than in poor countries.” MILANOVIC, WORLDS
APART, supra note 26, at 13. Thus, the resulting basket of goods has a higher total
“international” price than it does in developing countries, which inflates the real
world buying power of developing countries’ currencies: “if people in a poor country
were really faced by the price structure of a rich country, they would have changed
their consumption and consumed more of relatively cheaper products and less of
relatively expensive products.” Id.
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colleagues (based on data from household income surveys) has begun
to fill the gap.”® Some significant differences between the per capita
and household measures are revealed by Table 3, which sets out the
results of Milanovic’s most comprehensive and recent analysis of
global income distribution (based on 1998 survey data from 122
countries).

Table 3. Global Inequality — Comparing Distribution Across
Countries Versus Across Individuals (1998)

Income Level®* Mean Per Capita Income Actual Individual Income
(% of world population (% of world’s individuals at
living in countries at this this per capita income
average per capita income level)
level)

Poor

(Below PPP $3,987) 70.1% 77.4%

Middle class

(PPP $3,987 — 13.9% 6.7%

$6,060)

Rich

(Above PPP $6,060) 16.0% 15.9%

(Share taken by 13.0% 10.0%

North Atlantic &

Oceania)

Total 100.0% 100.0%

Source: Adapted from Table 10.1 in BRANKO MILANOVIC, WORLDS APART:
MEASURING INTERNATIONAL AND GLOBAL INEQUALITY (2005).

>3 See Branko Milanovic, True World Income Distribution, 1988 and 1993: First
Calculation Based on Household Surveys Alone, 112 ECON. J. 51-92 (2002) [hereinafter
Milanovic, True World Income Distribution]; MILANOVIC, WORLDS APART, supra note 26,
at 3.

>* The income level categories were set as follows: (1) the boundary between
“poor” and “middle class” was set at just below the mean income in Brazil, which
approximates the poverty line in Western countries; (2) “middle class” refers to
income levels ranging between the Brazilian average and that of Portugal, a standard
reference country for the lowest-end of the developed world; and (3) qualifying as
“rich” were all incomes above the Portuguese mean. The “North Atlantic and
Oceania” are the twenty-three richest countries of Western Europe, North America,
and Oceania, what Milanovic refers to as “basically the club of rich countries.”
MILANOVIC, WORLDS APART, supra note 26, at 41. Japan is a notable omission from this
last group.
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Three differences between the two columns stand out. First, while
70% of the world’s population lives in countries with an average
income below the Western poverty line, the actual number of poor
individuals in the world is 10% higher. In other words, there are
substantially more poor people in the middle and higher income
countries than there are middle class and rich people in the poor
countries. Second, there is really only a tiny global “middle class,” the
size of which is exaggerated by inter-country comparisons (which
themselves only suggest a modest middle). Finally, while the rich
North Atlantic and Oceanic countries comprise roughly 80% of the
population proportion of countries with a high average income, the
number of their residents actually enjoying such an income comprises
roughly 63% of the total number in the world, suggesting the
existence of a nontrivial wealthy strata in the developing world. The
overall lesson: a measure of global inequality that focuses solely on
inter-country differences will obscure the fact that there are many
poor people in the North and rich people in the South, as well as very
few people in between.

These observations have important implications for the utilitarian
argument we have developed thus far. If the root of the case for
egalitarianism is the principle of the diminishing marginal utility of
wealth, then it would seem that responsibility for bearing a portion of
global pharmaceutical R & D costs should vary by individual or
household — or, less precisely, perhaps by income-wealth deciles
across the world. This would better fit facts such as that the richest
1% of the world (50 million people) receive as much income as the
bottom 57% (2.7 billion), or that the top 10% of the U.S. population
(25 million) has an aggregate income equal to that of the poorest 43%
of the world (just under 2 billion).” Reorienting our argument along
these lines might even have some political advantages, on the
hypothesis that a scheme that factored in distributive considerations
internal to a country like the United States might have more
supporters than one that ignores the current ferment against high drug
costs for the domestic U.S. population.

However, four considerations combine to counsel against this
approach and in favor of pursuing reforms that have the effect of
allocating burdens by country or region. First, some of the reforms we
commend (such as legal changes that facilitate price discrimination)

> Milanovic, True World Income Distribution, supra note 53, at 88-89. These
figures are extrapolated from 1988 and 1993 data from household income surveys of
91 countries covering 84% of the world’s population. Id. at 57, 59.
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are much easier to implement through segmentation of markets
geographically than through segmentation by income. Second, many
of our other proposals require government expenditures. Because the
money for such expenditures is most often (in developed countries)
raised through progressive taxation systems, the net effect of adoption
of our proposals would be the allocation of burdens roughly in
proportion to household income. Third, some reforms premised on
geographic segmentation can be undertaken by developing country
governments acting alone or in unison, requiring little assistance from
the developed world, making these options substantially more likely to
enjoy the necessary political will. Finally and most importantly,
notwithstanding the fact of intra-country inequality, it remains the
case that the vast bulk of global inequality among individuals is rooted
in differences between countries. One salient fact in this regard is that
the average income of someone in the bottom decile of the United
States is higher than that of two-thirds of the world’s people.”® Thus,
the second-best here is in fact a rather good approximation of the
ideal.

3. Allocation of Global R & D Resources

The preceding section addressed the issue of who should pay for
pharmaceutical R & D. A related issue is how much money should be
spent, globally, on pharmaceutical R & D. That issue, in turn, can be
broken down into a series of nested questions, each fraught with
difficulty: How much of the planet’s resources should be devoted to
health interventions? What percentage of that amount should be
devoted to medical interventions — as opposed, for example, to
nutrition and sanitation?”” What percentage of the amount spent on
medical interventions should be devoted to medicinal interventions —
as opposed, for example, to the training and deployment of healthcare
professionals? ~ Such matters are central to health policy. The
literature pertaining to each is large, and the answers are far from
clear. It is beyond our capacity, at least in this Article, to settle those
debates. For present purposes, we will assume that the amount
currently being spent on pharmaceutical research is appropriate. In

%6 Id. at 89.

> Cf. Daniel Reidpath et al., Measuring Health in a Vacuum: Examining the
Disability Weight of the DALY, 18 HEALTH POL’Y & PLAN. 351, 355 (2003) (discussing
various biases in current public policy toward medical interventions and against other
initiatives designed either to prevent disease or to alleviate suffering of sick).
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the United States, this comes roughly to fifty billion dollars annually.”®
The U.S. market is almost exactly half of the world’s, so a rough
approximation of the global total is one hundred billion dollars.”

This leaves for our consideration a much narrower, but still
important question: how much of the one hundred billion dollars
should be spent developing vaccines or cures for the diseases that
afflict developing countries? The utilitarian answer to that question is,
in principle, straightforward: R & D dollars should of course be
allocated in the manner that will produce the greatest good of the
greatest number. If we assume for the moment that research devoted
to every disease is (1) equally likely to result in scientific discoveries
that (2) lead to equally effective treatments, then the application of
that principle is also straightforward: we should devote to each
ailment a percentage of our total R & D budget equal to the
proportion of the world’s total disease burden attributable to that
ailment. From the DALY data compiled by the WHO,*® we know that
neglected diseases account for 16.4% of the global disease burden.®'
Yet, the portion of global R & D expenditures that is comprised of
research directed at those diseases is in the range of 2-3%.°* (Why the
discrepancy? That question is considered in detail in Chapter 4 of our
forthcoming book, but the most important factor is simple enough:
only 1.5% of the 16.4%, or 0.25%, of the total global burden takes
place in the developed world, where the pharmaceutical firms earn
roughly 95% of their revenue.) To correct the imbalance, plainly we
would need to increase R & D spending on neglected diseases sharply,
either by devoting extra resources to those diseases® or by shifting to

%% Detailed figures are provided in FISHER & SYED, supra note 2, at 7 n.17.

» Id.

80 'We will return shortly to the question of whether use of the WHO’s DALY data
for this purpose is defensible.

o1 'We will explain the WHO’s measure momentarily. For the figures, see FISHER
& SYED, supra note 2, at 26-28.

2 This estimate is based on a combination of the following sources: Bernard
Pecoul et al., Access to Essential Drugs in Poor Countries: A Lost Battle?, 281 J. AM.
MED. AsS'N. 361, 364-65 (1999); Patrice Trouiller et al., Drug Development for Neglected
Diseases: A Deficient Market and a Public-Health Policy Failure, 359 LANCET 2188, 2189
(2002); FISHER & SYED, supra note 2, ch. 1 at 10-11 & n.32-33.

6 The amount necessary would be roughly $16.6 billion, calculated as follows:
divide the neglected, disease share of the global burden (16.4%) by the non-neglected
disease share (83.6%) and multiply the quotient (19.6%) by the current level of R & D
on non-neglected diseases ($97.5 billion, or 97.5%, of $100 billion) to arrive at target
amount of $19.12 billion, from which current amount ($2.5 billion, or 2.5%, of $100
billion) is subtracted.
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them some of the money currently spent on non-neglected diseases.®
(Which of these courses is preferable depends upon whether we are
currently spending too much, too little, or the right amount on
pharmaceutical research in general — a matter on which, as indicated
above, we express no opinion.)

Most likely, however, both of the assumptions central to these
recommendations are inaccurate. Because more R & D resources have
for many years been devoted to diseases common in developed
countries than to developing countries diseases, it is likely that the
efficacy, measured by DALYs saved, of each dollar devoted to the latter
is now higher. Until the “low-hanging fruit” of relatively cheap
innovations has been plucked, then, the utilitarian criterion would
require us to shift even larger portions of our resources to research on
developing country diseases.

4. The Value of DALYs

Throughout this section — and, indeed, at several points elsewhere
in this Article — we have been using the WHO’s DALY index to
calculate the losses associated with diseases. The importance of the
metric to our analysis suggests that we should discuss briefly its
origins, merits, and demerits.

The WHO (together with the World Bank) commissioned the
development of the DALY index in an effort to measure the losses
caused by a particular disease in terms of both premature deaths and
disabilities, rather than simply lost lives or even lost years of life. One
DALY can be thought of as “one lost year of ‘healthy’ life,” and the
DALY burden of disease “as a measurement of the gap between the
current health of a population and an ideal situation in which
everyone in the population lives into old age in full health.”® The
DALY has been the subject of much scholarly debate, and a detailed
evaluation of the manifold issues it raises is unnecessary for our

% The amount necessary would be roughly $14.2 billion, calculated as follows:
subtract the current neglected-disease portion of total R & D (2.5%) from the ideal
(16.4%), divide the difference (13.9%) by the portion of R & D taken by non-
neglected diseases (97.5%), and multiply the quotient (14.2%) by the current level of
aggregate R & D ($100 billion).

9 WORLD HEALTH ORGANIZATION, supra note 4, at 137, available at
http://www.who.int/whr/2003/en/AnnexNotes.pdf. See also the following explanatory
papers by the researcher commissioned to develop the index: CJ.L. Murray,
Quantifying the Burden of Disease: The Technical Basis for Disability-Adjusted Life Years,
72 BULL. WORLD HEALTH ORG. 429, 429-31 (1994); Christopher J.L. Murray & Arnab
K. Acharya, Understanding DALYs, 16 J. HEALTH ECON. 703, 703-04 (1997).



614 University of California, Davis [Vol. 40:581
purposes.®® Here we address the two features that arguably make it
vulnerable from a utilitarian standpoint, and in the appropriate
sections below, we briefly identify and address potential criticisms that
derive from the other normative perspectives we discuss in this
Article.®

The first criticism from a utilitarian standpoint is that the DALY
uses a quasi-objective measure for the well-being provided by a drug
or vaccine rather than relying, as many utilitarians prefer, on each
individual’s own subjective assessment of pleasure and pain as
revealed in her or his consumer choices.”® While this objection is
initially troubling, three considerations should ultimately make the
use of DALYs acceptable to utilitarians. First, we need some measure
of the welfare of those who cannot, absent a radical redistribution of
global wealth, make their preferences heard on the market. Second,
even for consumers with ability to pay for healthcare, there are
numerous reasons (explored in Part I1.C) to doubt the extent to which
drug consumption in the healthcare market reflects well-informed
personal choice, reasons enough to unsettle the default presumption
of equating consumption patterns with people’s considered
preferences. Third, health insurance makes people insensitive to
price. Thus, the purchasing decisions even of well-informed and
wealthy consumers are poor indicators of the value they place on
healthcare.”” As a result, there is a general consensus that some
criterion of cost-effectiveness going beyond individual consumer

% To get a sense of the debate, compare Murray, supra note 65, and Murray &
Acharya, supra note 65, with Sudhir Anand & Kara Hanson, DALYs: Efficiency versus
Equity, 26 WORLD DEv. 307 (1998), and Sudhir Anand & Kara Hanson, Disability-
Adjusted Life Years: A Critical Review, 16 J. HEALTH ECON. 685 (1997) [hereinafter
Anand & Hanson, Critical Review].

° In our forthcoming book, we provide a more in-depth treatment of the
normative issues raised by the DALY metric in the course of evaluating particular
reform proposals. FISHER & SYED, supra note 2.

% We recognize, and briefly take up below, the fact that many non-economist
utilitarian theorists do not interpret utility as “desire-fulfillment” (the satisfaction of
individuals’ existing consumer preferences or even their other preferences [for
example as citizens]), but rather look to “pleasure” (hedonic end-states), reflectively
grounded experiences of happiness, or notions of objectively valuable goods. See infra
note 74 and accompanying text.

% See Arti Kaur Rai, Rationing Through Choice: A New Approach to Cost-
Effectiveness Analysis in Health Care, 72 IND. L J. 1015, 1015-19 (1997) (emphasizing
role of health insurance in undermining usual ways society makes economic tradeoffs
[i.e., market decisions made under budgetary constraints], and thereby necessitating
collective action to enable effective social rationing in health sector, while still
preserving individual choice).
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choice is indispensable for evaluating health expenditures, and there
are ongoing efforts to devise and refine acceptable approaches.™

The utilitarian desideratum of any criterion is that it elicit and then
reflect as effectively as possible people’s own preference rankings
between different states of health and the “amounts” at which they
would make tradeoffs between them. Measured by this standard, the
process by which the DALY index assesses disease burdens and
corresponding health benefits seems as or more robust than any of the
competing approaches. (It also has the advantage of being well-crafted
for our purposes, having been devised explicitly with the global, rather
than national, disease setting in mind.) Three features of the process
are worth highlighting. First, not one but two methods were used, in
order to derive both ordinal preferences and cardinal rankings. Each
method (rating scales and person tradeoffs) compares favorably with
the alternatives, as well as providing a good check on the other.”

0 See, e. g., id.; ALAN J. KRUPNICK, VALUING HEALTH OUTCOMES: POLICY CHOICES AND
TECHNICAL ISSUES 37-59 (2004); Jason N. Doctor et al., A New and More Robust Test of
QALYs, 23 J. HEALTH ECON. 353 (2004).

™ There are five methods available: (1) rating scales (respondents numerically
rank-order options); (2) magnitude estimation (respondents compare, using ratios,
each case to a standard); (3) standard gambles (death/perfect health risk combinations
are varied against the status quo of a disability state until respondents are indifferent);
(4) time tradeoffs (lengths of time living in perfect health versus in disability states are
varied until respondents are indifferent); and (5) person tradeoffs (numbers of people
being helped in different conditions are traded off until respondents are indifferent).
See Robert M. Kaplan, Utility Assessment for Estimating Quality-Adjusted Life Years, in
VALUING HEALTH CARE: COSTS, BENEFITS AND EFFECTIVENESS OF PHARMACEUTICAL AND
OTHER MEDICAL TECHNOLOGIES 31, 37-41 (Frank Sloan ed., 1995). The DALY
valuation used person tradeoffs (5) and rating scales (1). Murray & Acharya, supra
note 65, at 714-15. Regarding the three methods not used, magnitude estimation is,
according to Kaplan’s review, generally considered unreliable, Kaplan, supra, at 39, 41,
and while standard gambles and time tradeoffs are economists’ preferred methods
(since they conform to the risk and utility axioms of standard modern theory), id. at
44, both are widely recognized not to work well given that “[hJuman information
processors do poorly at integrating complex probability information when making
decisions that involve risk.” Id. at 60. Consequently, psychologists by and large
prefer rating scales, which are much easier to process, but these are considered
problematic from the perspective of standard economic theory (since at best they are
thought to reveal ordinal rankings, which cannot be numerically compared or
aggregated). Id. at 46-47, 59-60. However, as Kaplan observes, empirical studies have
shown that many of the problems with rating scales can be controlled and hence “the
evidence indicates that rating scales provide an appropriate method for utility
assessment.” Id. at 60. Further, the use to which ratings were put in the DALY
process (as a check against person tradeoffs) seems particularly apt. Regarding the
main method used in DALYs, person tradeoffs, these presumably are subject to some
of the same framing problems as standard gambles and time tradeoffs, a fact that was
taken into account in the DALY process. See infra note 72. However, they may have
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Second, the exercises through which the methods were deployed were
aimed to be maximally reflective, in order to ensure that well-known
“framing” biases were minimized. Finally, the process was also
deliberative, involving not only individual reflection on tradeoffs and
their implications, but also group discussion and feedback, although
reserving to each participant the final say over their own orderings.”
The one drawback of the process was that the range of people
consulted, health professionals gathered from different regions of the
world, was arguably insufficiently inclusive.”

one benefit over these others in certain contexts; as Kaplan states “[flrom a policy
perspective, the person tradeoff directly seeks information similar to that required as
the basis for policy decision.” Kaplan, supra, at 41. Murray and Acharya advance a
similar argument in favor of the person tradeoff method: “It can be argued that for
burden of disease analyses and cost-effectiveness analyses that are intended to inform
social choices, a method that directly measures social preferences for health states
would be more appropriate than one that measures individual preferences, such as a
time trade-off.” Murray & Acharya, supra note 65, at 713.

™2 The valuation process involved a number of iterations, with opportunities for
respondents to reevaluate earlier assessments in light of later ones and after
consultations with each other. The details are as follows. The participants were
asked: (1) to tradeoff life extension of healthy individuals with life extension of
individuals suffering different disability conditions; (2) then to tradeoff curing a
number of individuals suffering from a particular condition with extending a number
of healthy lives; (3) then to reconcile internal inconsistencies in valuations arising
from these different tradeoffs; (4) then to discuss with others their newly reconciled
individual tradeoff values, exchanging reasons, and then to revise if necessary their
individual tradeoffs in light of those discussions; (5) then to undertake an ordinal
ranking of the 22 conditions in terms of severity; (6) then to compare and reconcile
their individual ordinal rankings with the cardinal weights derived from their
tradeoffs; and (7) finally, to share the revised individual cardinal weights in a group
discussion, with a final opportunity for reassessments. Murray and Acharya, supra
note 65, at 714-15. The authors’ characterize the process as follows: “Participants are
challenged with the implications of their valuations, pushed to make valuations from
different perspectives and forced to reconcile the differences that emerge from
different framings. As the ultimate purpose is to achieve a consensus, the process is a
group exercise which allows for substantial exchange and revision.” Id. at 714. They
report that this protocol was deployed in nine group settings in addition to the one
used for devising the Global Burden of Disease Study and that both the ordinal and
cardinal rankings were highly correlated across all nine studies for all 22
representative disability conditions. Id. at 715.

> Murray and Acharya emphasize that health experts or professionals were used
not because they were assumed to have better “judgment,” but rather “[t]o speed up
the already demanding process” by taking advantage of their existing detailed
knowledge about disability conditions: “Non-health care providers could be used but
much more time would be required to educate them about each indicator condition.”
Id. at 715. Nevertheless, it would have been preferable to have had a larger and more
diverse group of interviewees, including, perhaps, advisory groups for gender or
disability issues. See WORLD HEALTH ORGANIZATION, DALYS AND REPRODUCTIVE
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Before leaving this issue, it is worth recalling that departing from
purely subjective choices or experiences rooted in unreflective current
preferences or tastes is not entirely foreign to the utilitarian tradition.
Predecessors include Mill's “eudaimonistic utilitarianism” and G.E.
Moore’s “ideal utilitarianism.”” The devising and use of the DALY is
best seen as an application of, to coin a term, “deliberative
utilitarianism.””

We are not done yet, however. Utilitarians have a second concern:
the DALY metric is based on an “average social milieu of the world,”"®
and hence does not take into account differences in the situations and
environments of those afflicted with the same disease. As a result, its
measures are insensitive, for example, to ways in which being poor,
living in a community that stigmatizes the disease, or in a society
without adequate social or infrastructural services may exacerbate the
suffering caused by a disease, and hence underestimate the increase in
welfare associated with administering a treatment.”’

HEALTH: REPORT OF AN INFORMAL CONSULTATION 24, 27, 28, 31 (1998) [hereinafter
WHO, DALYs], available at http://www.who.int/reproductive-health/publications/
RHT_98_28/dalys_and_reproductive_health.pdf.

™ The spectrum of major classical variants is as follows: (1) the “hedonistic
utilitarianism” of Bentham (all that matters is maximizing the quantity of net
subjective welfare in terms of intensity and duration of end-state pleasures over
pains); (2) the “eudaimonistic utilitarianism